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This Journal is sent free to all who are interested in the 
problems of judicial administration. For those who desire more 
than a passive participation the Society offers its Voting Mem- 
bership, with annual dues of five dollars, and its Sustaining 


Membership for those who place a higher estimate upon their 
responsibility. 


“The Welter of Decisions” and a Proposed Policy 


“In my view multiplied judicial utterances have become a menace to 
orderly administration of the law. Much would be gained if three-fourths 
of those published in the last twenty years were utterly destroyed. Thou- 
sands of barren dissertations have brought confusion, and often, contempt.” 
—Mr. Justice McReynolds. 


Since such views could be collected and printed in great number, it oc- 
curs that something ought to be done about ‘it. An attempt is made in this 
issue, with proper humility, since the problem has baffled the wisest for gen- 
erations. The reader may be assured that our article is not another “ought 
to be a law” article. Nor does it summon, amidst the competition of ideas, 
bench and bar to superhuman effort. It bases upon an understanding of 


needs which is virtually unanimous and upon the existence of plain common 
sense. 


Is there not general agreement as to the dire predicament of American 
common law (if we can still call it by that name)? We must agree that 
the factors creating this “welter of decisions” are: (a) the multitude of 
sources; (b) the writing of a vast number of opinions in cases having no 
novel or legal significance; (c) the writing of long opinions where short 
ones would suffice; and (d) the publication of every opinion. As to the 
multitude of reviewing courts we can do nothing. Opinions in cases having 
no public value may have a considerable value to counsel who have struggled 
to enlighten the court. As to these it appears readily possible to inform 
counsel of the grounds of decision, by means of written opinions, long or 


short, which are, by judicial rules and orders, barred from citation and pub- 
lication. 


This suggestion came, partially formed, in the address to the judicial 
section of the American Bar Association nineteen years ago, by Mr. John W. 


Davis. It emerged recently in a very cogent report to the Boston Chamber 
of Commerce. We submit that it needs to be considered very fully. 





At the time of rendering a decision appellate court judges are in a good 
position to determine whether their comments on a case add anything of 
value to the law. Their disposition would be on the liberal side. But if cases 
clearly having no general interest were omitted from the reports there would 
be a tremendous saving which can never be effected otherwise. 

No other comparable improvement to our body of law is possible save 
by economy of expression in writing opinions. The selective principle of 
reporting would go a considerable way to encourage concise writing; it 
would discourage needlessly prolix opinions. And if all opinions were put 
out as court opinions, sometimes with joint authorship, but in no instance 
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with disclosure of a single judge’s name as author, 
there would be less incentive for proliferous dis- 
sertation, and more regard at times for the hold- 
ings. 

Of course we have per curiam decisions, but 
we have not so far employed that term for ob- 
vious reasons. As employed under our present 
practice they come under disapprobation. It is 
asserted that they are “resorted to” at times 
when the court prefers, for its safety, to withhold 
its reasons, and at times because no individual 
judge is willing to incur criticism of an unpopular 
decision. Perhaps they serve a use also when 
the judges are in agreement as to the holding but 
cannot agree as to the reasons. 


At any rate the decision always is by a major- 
ity of the judges; the majority constitute the 
court for the purpose of each decision. We have 
enough experience to understand that, in a final 
analysis, the requirement of written opinions with 
extensive explanations is not a check on timid or 
insincere judges. By analogy and fine distinc- 
tions any decision can be dressed up, if not forti- 
fied, in the present state of the law. 


There is much to be said for the practice on 
appeals in England, where each judge renders his 


decision. It makes no difference that the grounds ~ 


vary among the judges. But we cannot follow 


this example. 

Finally, as to this point, we may presume that 
if opinions were not referable to a single judge 
the responsibility of the court would be just as 
complete, and there would be equal incentive to 
state the grounds of decision, but presumably 
with less waste of words. ° 


It would seem now, as when Mr. Davis sub- 
mitted his views in 1916, that the whole matter 
is up to the courts. It is a matter not only of 
self-restraint, but of self-protection against waste 
of time and energy. The judges can perform 
their functions with less than accustomed labor, 
and can earn the gratitude of practitioners. 


We have recently heard, without designaticn 
of place or person, of a typically ambitious su- 
preme court justice who devoted an entire sum- 
mer vacation to writing a voluminous survey of 
the law in the field of fixtures, and was astounded 
to find that the colleagues who had concurred 
in the decision refused to sign the opinion. The 
instance should be typical. It is up to the judges 
to restrain each other from judicial exuberance 


for the common good. Of course it can be done. 

Forty years from now, a period not unimag- 
inable, we shall have added more than one mil- 
lion decisions to our reports if we continue with 
no change of method. If, on the other hand, we 
adopt a sensible procedure, we shall have started 
on a route which has. at least a trend toward con- 
centration, rather than diffusion; one which im- 
plies an understanding of the nature and uses of 
law; one which conserves real law and suppresses 
what is mere labored affirmation of accepted rules 
and principles. 

There seems to be no doubt that a court ac- 
customed to writing full opinions in every case 
under a constitutional provision, can join in the 
projected movement as freely as any other court. 
The constitutions do not command publication of 
all written opinions. They must be interpreted 
as intending no harm. And such provisions are 
properly observed by restricting the circulation 
of opinions, and their citation, which have no 
precedent value. 


A Third Powerful Address by Stuart H. Perry 

It is fitting here and now to point out the dis- 
tinguished service performed by Mr. Stuart H. 
Perry in affording the country, at a strategic time, 
with sound counsel in respect to getting the 
judges out of politics. In addressing the Con- 
ference of Bar Association Delegates in 1932 on 
The Judiciary and the Press, he necessarily in- 
cluded consideration of the need that short term, 
elected judges often have for publicity. There 
has been no better analysis of this side of judicial 
selection. (Published in this Journal, 16, 4, 108.) 
In the following year he addressed the American 
Academy of Political and Social Science on the 
subject, Politics and Judicial Administration. 
(Published in this Journal, 17, 5, 133.) Again 
this year he was invited to address the Academy, 
and the result was his paper entitled, Shall We 
Appoint Our Judges?, which we are fortunately 
permitted to reprint in this number. 

In the latest address a case study is made of 
judicial politics in a typical metropolitan center. 
It is a record of facts so grotesque as to be unbe- 
lievable in any other civilized country. 

These three addresses, with Rufus Choate’s his- 
toric defense of security of tenure and responsi- 
ble appointment under the Massachusetts system, 
constitute an arsenal of experience and argu- 
ment. (The Choate address appears in this 
Journal, 17, 1, 10.) 





We read in the sacred volume of the unprofitable servant who 
wrapped his talent in a napkin and buried it in the earth. In my 
Opinion the judge who makes no effort to utilize the knowledge 
gained by his daily experience concerning defects or possible im- 
provements in the methods of administering justice is to that 
extent an unprofitable servant of the state.—Joln RB, Winslow. 





Should Reduce Number of Published Opinions 


Reviewing Courts Can Comply With Mandates by Limiting Circulation of 


Opinions in Cases Not Legally 


It is not necessary for lawyers seeking in- 
tellectual exercise to ponder the problems of 
the universe posed by physicists and astron- 
omers, to endeavor with Milliken, Eddington, 
Jeans and Einstein to integrate in the human 
mind the ions, neutrons, atoms, solar systems, 
nebulae and star galaxies. With twenty-five 
thousand published decisions of law every year 
(published only because they purport to stand 
as precedents) we have a condition of law which 
is comparable to the universe pictured by con- 
temporary science. Bacon in his day complained 
wearily of the multitude of reported cases. Our 
situation lies heavily on the mind of every 
lawyer. But until this time we have survived, 
even though the common law has not, and have 
looked backward, fearful to consider systematic- 
ally what the future holds. 


The law assumes to build on facts as did 
purely customary law. The facts emanate from 
trial courts in forty-nine separate jurisdictions. 
The law emerges from decisions rendered and 
opinions submitted by at least seventy appellate 
courts, the products of which are so precious 
that not one holding of one opinion can escape 
the nets of the reporters. A century ago Amer- 
ican law needed American decisions for its de- 
velopment. There were then fewer states, fewer 
courts and much less litigation in both trial and 
appellate branches. It was then that the prac- 
tice began of hoarding as value every recorded 
word of a court of review. Year after year 
the common law for all the states became more 
and more diluted; in time dilution became trit- 
uration; and now we are threatened with a vap- 
orous state, the condition out of which, scien- 
tists say, material eventually evolves. 

There have been at all stages complaints, and 
even feeble efforts, to restrict the multiplica- 
tion of published opinions, of which probably 
ninety percent are superfluous. For twenty-five 
years the American Bar Association had its com- 
mittee on reports and digests, which appears to 
have completed its labors by submitting to the 
appellate court judges a memorial. The advice 


*A. B. A. Jour., July, 1917, p. 519. The me- 
morial was supplemented by an address on The 
Case for the Case Lawyer delivered at the 1916 
meeting of the judicial section by the Hon. John 
W. Davis, then solicitor general. Proc. A. B. A., 
1916, p. 757. Nothing has occurred in the inter- 
val of nineteen years to invalidate the speaker’s 
arguments but there has been much to support 
them. No body of judges was ever wooed with 
sweeter words, but Mr. Davis put it squarely up 
to them to accept and employ remedies. “The 
leadership is yours, both of necessity and of 
right. Yours is it to decide whether the case 
lawyer shall continue to darken your counsel by 





Important to Parties Interested 


tendered was mainly that opinions should be 
concise, and there appeared to be, for a few 
years, a perceptible acceptance of this counsel. 
But with a few exceptions the machinery for 
developing (or destroying) our common law, 
has operated with no slackened speed. 

There has been of late more pointed criticism, 
based not so much on any theory of jurisprudence 
as upon practical considerations, such as the 
overload of supreme courts, delay, and the great 
cost to the state. And a year ago the editors of 
the American Mercury deemed the subject one fit 
for lay readers, and published a vigorous article 
from the pen of Judge Joseph N. Ulman, of the 
Baltimore City trial court. 

Referring to the publication of 175,000 pages, 
containing 70,000,000 words, of purported law in 
a single year, the author says: 

“Tf all the judicial opinions written and pub- 
lished in a single year in the United States were 
laid end to end they would reach from confusion 
to futility.’ The article deserves further quota- 
tion, if only fragmentary. , 

“The search for precedents becomes an elab- 
orate process in which language is tortured out 
of any semblance of real meaning. Let him 
look long enough and an industrious lawyer can 
find a precedent on both sides of any question. 
. . . Uniformity and certainty, both prime desid- 
erata of a sound legal system, have been ob- 
scured in a haze of conflicting opinions, and no- 
body can be sure how any case will be de- 
cided.” . . . . The modern American lawyer has 





words without wisdom; yours to decree whether 
the rising tide of case law shall be checked or 
stayed; and, above all, yours the fateful decision 
whether we shall stand by the ancient landmarks 
or whether the whole doctrine of customary law 
shall confess defeat and give way to a code— 
and not to a code in a national sense, but to at 
least 48 codes, each subject to the constant whim 
and caprice of as many legislative bodies.” 

Thomas Cooley expressed the view that we 
were heading for codification but he did not 
anticipate the ingenuity of our present reporting 
system. 

The latest words on this drift appear to be 
those of Prof. Samuel Williston, reported in A. 
B. A. Jour. 17, 39, Jan. 1931. Whereas Mr. 
Davis employed a reference to codification as a 
threat, Williston accepts it as inevitable. He says: 
“It has been the history of law in every other 
civilized country that after customary or common 
law has developed to a certain degree, or for a 
long period of years, a code has followed. Most 
of the world today is living under codes, and is 
tolerably well satisfied to do so; and where a code 
has once been adopted they never go _ back. 
Whether it will be in fifty or one hundred or two 
hundred years, my own belief is that we shall 
repeat the history of other countries. . .” 
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become a man with a mechanical mind, a mere 
searcher. for precedents, groping among the 
phrases of the past... . A common law judge 
is the only author in the world who can be as- 
sured of the publication and sale of his literary 
output no matter how poor it is.” 

Judge Ulman vigorously opposes the view that 
opinion writing is needed to insure faithful study 
of cases by judges, and sincere decisions, and 
demands the excision from constitutions of any 
such mandate. “It would seem that the makers 
of our constitution had a fear that the court 
might be dishonest and that the written opinion 
was a necessary protection to the litigants and 
the public. Such fear is wholly unwarranted. 
Certainly the members of the supreme court in 
this state are of unimpeachable integrity. Their 
written opinions are sometimes criticized—the 
loser is never satisfied no matter what reasons 
are given in the court’s opinion—but their hon- 
esty or fairness of purpose is never questioned. 

“The trouble is we behave as though we have 
no real confidence in our own institutions and 
in the officials we set to man them.” 

Nine Cases in One Volume Deserved Publicity 

A very interesting analysis of a recent volume 
of Maryland court of appeals decisions was made 
by Judge Ulman. Stating first that the cases 
represent but four percent of those tried, he 
said that the volume contained 75 cases and 699 
pages. He found that twenty-one cases could 
not have been otherwise decided, and so short 
opinions would have sufficed. In forty-five cases 
there were “elaborate, closely reasoned, but 
equally worthless essays that deal with cases 
where ‘the rule of law is certain and the applica- 
tion alone is doubtful’,” and these he characterized 
as “worse than useless.” The nine remaining 
cases, occupying 111 pages of text, he consid- 
ered to be those “that ‘touch on jurisprudence.’ 
Those opinions are worthy of publication; the 
rest are drivel.” 

Our system cannot escape comparison with 
other systems, however dim and distant appears 
our arrival at a consistent, a logical and national 
body of substantive law, and Judge Ulman does 
not shirk his duty. He quotes from the Code 
Napoleon: “Judges are forbidden, when giving 
judgment in the cases which are brought before 
them, to lay down general rules of conduct or 
to decide a case by holding it was governed by 
a previous decision.” He does not add that in 
practical operation under the code there is reas- 
onable, but not slavish, respect for decisions in 
like cases. The doctrine of “stare decisis,” prop- 
erly interpreted, is immune even from the edicts 
of emperors." 


“As has been frequently pointed out, there is 
no great difference in the predictability of deci- 
sion in the civil law countries which profess to 
ignore precedents, but actually do follow estab 
lished lines of decision, and in Anglo-American 
jurisdictions which profess to follow precedents 
but spend a great deal more time in astutely dis- 
tinguishing them. Both courts and parties 


OF THE 


Law Institute’s Program Is One-Sided 


The creation of the American Law Institute is 
of course the one significant development in our 
situation since the reporters perfected their in- 
genious methods of digesting. Its mere existence 
directs thought toward this most difficult prob- 
lem in American jurisprudence. Difficult be- 
cause state sovereignty in judicial administration 
persists after human interests and transactions, 
once provincial, have become national. The In- 
stitute plunged into its labors and has since 
prosecuted them on the basis of supplementing 
and improving case law by interstitial processes, 
not of endeavoring to restrict the flow of use- 
less opinion writing and publication, which could 
so much further the Institute’s program. 

The Law Institute’s proponents, says Judge 
Ulman, “do not even claim for it the sanction 
of a code; and it is self-evident that its com- 
pletion will have little or no practical effects to- 
ward stemming the dreadful tide of judicial opin- 
ions that overflows the land, reduces lawyers to 
mechanical precedent searchers, and makes the 
law a hopeless muddle of conflicting authorities.” 

As to this, it is apparent that in our govern- 
mental structure no group or government agency 
could in our generation either draft a code of 
law or give it sanction. The Law Institute ex- 
ists to perform what work a body of experts 
may perform to improve doctrines and sub- 
stitute better for inferior rules; to do all, in 
fact, that may be done by voluntary leadership 
and voluntary adherence. It has brought to- 
gether much of our highest talent and learned 
how to utilize that talent. Its developed technic 
at least has won confidence for its motives, and 
its work should speak for itself. 

But the Institute, in its apparent need for 
quieting groundless fears, has gone too far in 
promoting prejudice against the entire principle 
of codification. The need for this was apparent 
in New York, but not in the central, southern 
and western states, where the word code does 
not stir hostile feelings. 


Codification Not Uncommon in United States 


The history of David Dudley Field’s tremen- 
dous effort and influence needs to be understood. 
He attacked New York civil procedure, and 
chose the legislative route, because no other 
was offered. His code consisted of a few hun- 
dred sections and left to the courts more rule- 
making power than has been possessed by them 
in many states to this day. The hostility it 
begot, because of his union of law and equity 
actions and radical reform in pleading, led to a 
flood of legislation in New York which would 
not have occurred if the courts and bar had pos- 
sessed an understanding, a conscience and a mode 
of developing procedure through rules. The pro- 
fession seized Field’s own arsenal, the legislature, 


spend a tremendous amount of time in distinguish 
ing cases from, or in reconciling cases with, the 
Am. Jud. Soc. Jour. 19, 2, at p. 38. 


precedents.” 
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and in less than three decades, not only ruined 
the civil code, but supplanted it with the Throop 
code, which in three more decades grew to more 
than 3,000 sections. 

But the fight was largely made against Field’s 
personality, and everything that was abhorrent 
was attributed indirectly to him, and directly 
against the idea of codification, while at the 
same time these opponents were themselves busy 
codifying. This turn was due to Field’s ab- 
sorption with true codification of all the sub- 
stantive law, and fear of his powers; a fear 
stimulated by his success in inducing a score of 
states to adopt his procedural code and his pub- 
lic law codes. 

So far as Field’s work extended, it was every- 
where successful except in the original effort in 
New York. But no one man, and no militant 
group could have prevailed in the last century 
against our dependence upon English common 
law. In the earliest years of the nation there 
was no warmth of affection for English law; 
but there was no modern code in existence; 
there must be law; and the only law we could 
use was the law so explicitly put in order by 
Blackstone. The adaptation of Blackstone’s law 
to New World needs became an absorbing task, 
one greatly exalting reviewing courts, and re- 
paying infinite labors with the satisfaction on 
the part of individual judges that each had con- 
tributed something enduring to the growing 
fabric of the law. 

In our times, and since the American Law 
Institute was created, we have remained indiffer- 
ent to the principles of codification. There is 
reason for this because of the lack of govern- 
ment authority to give sanctions to a code as a 
means for providing a modern, unified, national 
bedy of law. But our unfortunate limitation 
should not forever prevent at least an academic 
consideration of the principle which has swayed 
thought and action among such important na- 
tions as France, Germany, Japan and the host 
of nations deriving law from Latin sources. 

Future historians, we can conceive, may de- 
clare the creation of the American Law Insti- 
tute the most significant event in our legal his- 
tory. It assuredly will be if there is enough 
encouragement given its work by our judges and 
if it lives on to perform its mission of unifica- 
tion of a body of law which is not, but should 





‘And this despite the fact that we welcome pro- 
cedural codes and codes in single fields of law, 
which we accept under the name of “uniform acts.” 
It is by codifying distinct fields of common law in 
the form of statutes that the English bar is turn- 
ing the corner without even speaking of codifica- 
tion. There appears to be, however, a distinction 
between the partial codes so adopted, and the 
Continental examples, for in England and in the 
United States such codes become at once subject 
to growth by decisions, and in our situation, to 
conflicting decisions, which have given us some 
annoyance because we prefer to continue to call 
them “uniform acts.” 


be, national. If voluntary codification and vol- 
untary acceptance go far they may be utilized to 
an extent as yet unconceived. The largest factor 
naturally is professional understanding and 
opinion. The bench and the organized bar have 
taken kindly to the modest efforts of the Insti- 
tute. The rising tide of what purports to be 
law is working, by diffusion and confusion, in 
favor of the Institute’s program and of vol- 
untary acceptance of some way out of a sit- 
uation that can hardly endure for many more 
years. 

The French and German codes were produced 
with the dominant motive of unifying nations 
composed of divergent peoples with divergent 
customs and laws. National unity was sought by 
this means, just as much as by imposing Pa- 
risan French for France, Prussian German for 
Germany, and Castilian speech for Spain. We 
have the advantage of speaking one language 
but in judicial utterances we speak too much. 

At the present time interest derives from 
pressing needs in many states that our judges 
devote no more time to writing opinions than is 
necessary, in order that they may keep abreast of 
their work. California appears to be most in 
need, with Ohio next, and opinion is develop- 
ing in both states. The trouble in California 
dates back to 1879, when the constitution was 
amended to make opinion writing mandatory in 
every appealed case. There has been a constant 
need ever since which has been met by multi- 
plying reviewing courts and judges, with resultant 
increased cost, a vast number of opinions which 
do not clarify the law, and general dissatisfac- 
tion. 

The disposition has been to follow the example 
set by New York, which has a system virtually 
identical with that at present employed in the 
federal system. Appeals reach the highest court 
only by leave granted and in the divisional ap- 
pellate courts, as well as in the court of appeals, 
the practice is that of writing opinions only in 
cases which involve some novel question 6r pos- 
sess public value. 


Views of Leaders Nearly Unanimous 


On behalf of the proposed adoption of the 
New York method the California judicial coun- 
cil, through its executive secretary, Judge Harry 
Hollzer, made a study of methods through- 
out the country, and submitted queries to the 
leaders of bench and bar. One hundred and 
thirty-six replies were received, and ninety per- 
cent supported the principle of judicial freedom 
as to methods of work and opposed the writing 
of all opinions not conceived to be useful. 

A summary of replies and information gained 
was made by Judge Hollzer and submitted at 
the 1933 convention of the California State Bar. 
Meanwhile the State Bar has sponsored other 
studies, and encouraged discussion in its Journ- 
nal. Professor Evan Haynes, acting for a bar 
committee, began the collection of data concern- 
ing practices in all states. Mr. Thomas F. Da- 
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bagh, a member of the state’s legislative counsel, 
projected a study intended to reveal the entire 
situation in California. Considerable investiga- 
tion of court records was made to ascertain so 
far as possible what was actually being done by 
the courts. The intention was to compile facts 
under several scores of subheads, with the in- 
tention to evaluate the information by use of 
a statistical machine. But the most important 
information sought was that of evaluating writ- 
ten opinions of the courts of review to ascer- 
tain what proportion of them should have been 
left unwritten. While considerable work has 
been done in gathering facts, the central purpose 
of evaluating decisions from the opinion-writ- 
ing standpoint has appeared too difficult. There 
has been also limitations in time and money. 

We have seen how Judge Ulman was able to 
make up his mind as to the importance of de- 
cisions in the one volume he analyzed. Prob- 
ably no two lawyers would agree in respect to 
some cases. Meticulous determinations would 
imply a study of the law more fatiguing than 
the work of restatement. 

It should be sufficient, that all lawyers agree 
that many reported cases do not possess sig- 
nificance as precedents and leave it to the 
courts to choose between them. Nearly all ap- 
pellate courts recognize the existence of cases 
which deserve no reasoned opinion, and for them 
adopt per curiam or memorandum opinions. The 
same practice exists even in certain states in 
which a statute or a constitution expressly re- 
quires written opinions in support of every de- 
cision, as is shown in the valuable study made 
by Curran and Sunderland for the Michigan ju- 
dicial council. We read there that the Ten- 
nessee code provides that “the judges of the 
supreme court shall given written opinions, stat- 
ing the points of law on which the action is 
based in all cases determined by them, except 
actions in which there is no defense.” But the 
code is obeyed in only about twenty percent of 
the cases decided, and at one time only 175 
opinions were written in a total of 1,226 cases. 
The diversity which exists among the states is 
illustrated by the fact that the Texas supreme 
court is given full discretion, but writes so many 
opinions that criticism has been provoked. The 
supreme court of North Carolina acquired the 
habit of writing opinions in all cases and has 
persisted in ninety percent of its decisions since 
1893, when it was given full discretion. With 
both constitutional and statutory requirements 
for written opinions in all cases the Missouri 
supreme court complies as to only half of its 
decisions. 

Diversity is further indicated by Curran and 
Sunderland’s report in that practitioners have in 





*Third Rep., 1933. The Organization and Op- 
eration of Courts of Review, by Edward O. Cur- 
ran and Edson R. Sunderland. This comprises, 
as an appendix, 200 pp. and is replete with in- 
formation under eleven chapter headings, supple- 
mented by 43 tables. Citations are numerous. 
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some states brought about the repeal of manda- 
tory provisions, and in others have exerted in- 
fluence to compel courts to write voluminously. 
With all the data in this report, one of extreme 
value, it is probably not possible to make pre- 
cise comparisons because of mere orders of dis- 
missal and of the variety of orders which may 
be appropriate. 


Bar Opinion an Important Factor 


It is evident however that bar opinion is a 
considerable factor, if not controlling. It may 
well be asked whether bar opinion is anything 
more than the lawyer’s natural desire to know 
that the court has considered all points and argu- 
ments and citations, and so to learn the precise 
basis of decision. And whether it is not possible 
to satisfy this desire of counsel in each case 
without writing for publication extended essays 
on the law bearing on one or many points. 


Judge Ulman is doubtless correct in believing 
that the bar of Maryland would accept decisions 
of its highest court not accompanied by reasons; 
and such would be the case in many other states. 
But it would be possible also to show by the 
history of some state supreme courts that equal 
confidence has not at all times been justified. 
With such a rapid turnover of judges in some 
states, some appointed by ignorant, governors and 
some elected in haphazard fashion, and with a 
bar but partly educated and wholly lacking in 
means for formulating and expressing opinion, 
and with many political questions requiring de- 
cisions when popular feeling ran high, it would 
have been miraculous if lawyers had not ac- 
quired distrust of their judges. This distrust is 
one thing; the proper wish to know on what 
grounds they have lost cases, is another. 

It is not enough that ninety percent of a large 
list of selected bar leaders prefer the omission 
of opinions in cases of only private interest to 
the present wholesale publication of opinions 
worse than useless from a public point of view. 
Nor is it necessary that we must embrace one 
evil in order to escape what is conceived to be 
a greater. 


Limitation on Printing, Not Writing 


The suggestion arose a few months ago in the 
very significant report of an able committee to 
the Boston Chamber of Commerce, that cases 
not involving novel or legally important points 
“be disposed of so far as the reports are con- 
cerned with a mere statement of the decisions 
reached.’”® 





“The committee’s report was published as a sup- 
plement to the February, 1935, number of the 
sulletin of the Boston Bar Association. In con- 
sidering the needs of the supreme judicial court 
(p. 7) it reads as follows: “. . . a final court, in 
considering appeals, has two functions, not wholly 
identical. One is to render a final decision in the 
case at bar. . . The other is to expound the law 


where it has proved vague or uncertain. . . it would 
seem to be the latter function alone that needs 
a discussion of the authorities, that only in cases 








AMERICAN 


We construe this to mean that the court would 
accord to all litigants such information as to 
its basis of decision as appeared necessary. This 
would mean writing opinions, short or long, to 
satisfy the reasonable desires of practitioners, 
but not to be reported. 

There arises then the problem of opinions pri- 
vately circulated and the traditional instinct of 
reporters to gather up and publish every line of 
opinion. The Kentucky instance of a number 
of years ago is always cited as proof that opin- 
ions cannot be kept from publication. But the 
failure of the Kentucky court to suppress opin- 
ions was characteristic of its time and proves 
nothing decisively. It is true that opinions are 
part of a public record, and we presume that 
opinions intended only for private use would be 
recorded. But is not the matter entirely within 
the power of the court? Would it not suffice 
to mark such privately circulated opinions as 
such, barred from citation, and of no value as 
precedents. 

Would not such a simple system bridge the 
chasm? A court earnestly bent upon affording 
relief to the written law would be respected and 
its precepts obeyed. 

The suggestion may occur that reporters 
would not acquiesce, and could not be reached 
by contempt proceedings. But this falls, and 
even though the courts failed to carry through, 
it is not conceivable that lawyers in other 
states would want to cite cases so marked for 
suppression.‘ 


involving questions novel or legally important is 
it necessary to write full opinions, while the others 
might be disposed of, so far as the reports are 
concerned, with a mere statement of the decisions 
reached.” 

"It is encouraging to find that Solicitor General 
Davis, addressing the A. B. A. Judicial section 
(Proc. A. B. A., 1916, at p. 766) presumed upon 
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When we observe the freedom of certain courts 
in the teeth of constitutional mandates for opin- 
ion writing, through needed interpretation of the 
mandate, we can rest assured that any such re- 
quirement, statutory or constitutional, would be 
fully met by opinions limited in circulation and 
barred from citation. 


Then there appears to be no need for pro- 
longed and bitter controversy aimed at amend- 
ment of constitutions or statutes which have em- 
barrassed supreme courts; no need for depriving 
practitioners of proof that their cases have 
been fully studied and that the decisions are 
founded on established law. 


If there is such a thing as professional regard 
for the corpus juris, and it is developed and util- 
ized as it might be, a reform could soon begin 
which would lead us step by step away from the 
confusion and futility toward which we have so 
far progressed. There would be considerable 
and immediate relief for reviewing courts now 
overburdened. With less pressure for time the 
judges might well vie with one another in de- 
veloping conciseness of expression. It has been 
said that it takes longer to write a concise opin- 
ion than one which is diffuse (and dangerous). 
This theory should be disproved by practice. 





the power of reviewing courts, exercised gently, 
to discourage the citation of cases not deemed 
suitable for publication. “There is a substantial! 
and—as I believe—an increasing sentiment in 
favor of selective reporting. . . No tender con 
sideration for the vanity of counsel or of litigants 
should burden the exercise of this wholesome 
power. And if private enterprise shall in the 
future, as in the past, seize upon the situation as 
an excuse for the publication of unauthorized col- 
lections of [officially] unreported case, it lies quite 
within the power of the courts to discourage their 
use in briefing or in argument.” 





Bar Examination Problem Still Unsolved 


The discovery made a few years ago by Mr. 
Philip J. Wickser, of the bar examiners board of 
New York, that about ninety-five percent of all 
applicants for bar admission eventually succeeded, 
although less than half pass the first examination, 
led to proposals for limiting the number of ex- 
aminations, and in a few states there has been of 
late such restrictions. In an address on this sub- 
ject by Dean Bernard Gavit, of the law school 
of the University of Indiana, (The Bar Examiner, 
Apr., 1934) we learn that in eighteen states the 
very small percentage of applicants for admission 
to practice medicine who fail are permitted two 
reexaminations. Reasons in support of this policy 
were expressed as follows: : 

“With good grace we can certainly draw the line 
against the applicant who fails three times. . . Good 
men with adequate preparation are likely to fail 


their first examination. They are ill, or nervous, 
or too confident. Men from good schools some- 
times fail because they have been led to believe that 
their education is so superior that a reexamination 
as to their knowledge is something of a superfluity. 
They do not review their early work, with the re- 
sult that they fail to pass. Two additional exam 
inations ought to, and do, take care of that group. 

“Those who fail because of inadequate prepara- 
tion are certainly sufficiently warned bv their first 
failure, and the common experience of a large group 
of others with similar preparation, so that a second 
and third trial seem all that can honestly be re 
quired.” 

As a matter of theory the problem is easily 
solved. But in practice there are difficulties 
which can never be circumvented by mere rules. 
Take the applicant who has failed by only a slight 
margin on his third, or on his tenth trial. One 
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does not have to be an examiner to appreciate 
the difficulties of the situation. It would seem 
to an outsider that some way should be found to 
stop the unfit applicant before he has staked 
everything he possesses—time, money, ambition, 
hope, pride—on a hazardous contest. Pluck and 
persistency may be assets in the practice of law, 
and yet they may not be reckoned, even by 
sympathetic examiners, in adding up the score. 
(We realize that examiners do not know whose 
papers they are reading, but when examination is 
limited to one or two subjects they must know 
at least that they are scoring a repeater.) 

And so comes speculation as to shifting the 
burden of examining in part or whole to approved 
schools. The law school teachers have no wish 
to assume this function. But it would at least 
supply additional incentive for the law student to 
do his best work from the beginning. The higher 
bracket graduates from approved schools need no 
further examination as to intellectual capacity. 
The students by nature unfitted to become 
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lawyers would be turned into better channels be- 
fore staking so much time, money and ambition. 

The recent proposal in California, that all stu- 
dents register before beginning study, and that the 
state board examine them at the end of the first 
year, is interesting, and has the virtue of buck- 
ing up the weak schools. In fact objection has 
been made to it by some school authorities. 

The essential difficulty applies also to the pro- 
bation plan because it would be exceedingly dif- 
ficult for a board to rule that a first offense 
against ethics, unless particularly brazen, should 
result in disbarment. 

Since this problem, or group of problems, is 
of the sort that are commonly solved by trial 
and error, it is fortunate that we have numerous 
separate jurisdictions. In several states the 
graduates of certain local schools are exempted 
from examination. In these states there is op- 
portunity to observe the working of a system 
which shifts the burden to law faculties and, to 
a considerable extent, makes operation automatic. 





What Is a Department of Justice? 


Efficient Crime Control Calls for Study of State Government Structure— 
Officials Must Be Got Out of “Practical” Politics 


A question that calls for extended considera- 
tion is what is a department of justice? We 
need to study the intended purpose of the state 
department of justice as a basis for determining 
the powers to be conferred and the type of or- 
ganization to be imposed. 

While the voters of California last year were 
being counselled to vote for an amendment to 
create a department of justice the American Bar 
Association gave timely support by a solemn res- 
olution, but did not attempt to define the insti- 
tution. And when announcement was made 
that California had acquired a department of 
justice there was hearty acclaim, in which this 
Journal joined; it was felt that there would soon 
be in one state such effective aid to law enforce- 
ment that the good example would be followed.’ 
There is likely to be similar action in other states 
based on a general assumption, rather than on 
experience. 

An article in State Government by Prof. Earl 
H. DeLong exposes the immediate need for con- 
sideration of the nature of such a department if 
it is to be relied upon for efficient service.” The 

*The text of the California amendment appeared 
at page 89 of our issue of October, 1934. News of 
its adoption was published in the succeeding (De- 
cember) number, page 103. 

*State Government is the organ of the American 
Legislators’ Association. The article by Professor 
DeLong, who is in the political science department 
of Northwestern University, appeared in the 
March, 1935, number. 


article is valuable both for the information given 
concerning the powers and activities of attorneys- 
general in the several states and for its criticism 
of our one existing model. 


The chief criticism is that the attorney-general 
is not the official who should be expected prop- 
erly to administer an efficient department of jus- 
tice. This conclusion is in part based upon ex- 
perience in a number of states. State Govern- 
ment presents a tabulation of the constitutional 
and statutory duties and powers of this office, 
with modes of selection, and there are no two 
states which are identical. Stated briefly the 
powers conferred on attorney-generals are: 

1. To conduct criminal proceedings in appel- 
late courts. 


2. To assist the governor in special ways, as 
for instance,, in pardon, parole or extradition 
cases. 

3. To advise with, or give opinions to, local 
prosecutors. 

4. To prosecute specific offenses. 

5. To conduct prosecutions under common law 
powers. In some states the doctrine is estab- 
lished, in others denied, but in most states there 
is no determination. 

6. To initiate or take over or assist in any 
criminal case. In sixteen states there is power 
to conduct prosecutions, and in eight he may 
assist. In some states action is discretionary. 


and in others limited to orders by the governor, 
legislature or some other authority. 
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7. To supervise local prosecutions. While 
this power exists in eleven states, nowhere is 
there provision for enforcement. Failure to ex- 
ercise the power is probably the best example of 
inefficiency under accustomed laws and admin- 
istration. 

8. To require reports from local prosecutors. 
In ten states such reports are required, and in 
six other states reporting depends upon requests 
by the attorney-general. In most states no 
means are provided for enforcing compliance. 

9. To supervise sheriffs and police officers. 
This power exists in North Dakota and Cali- 
fornia, and to a limited extent in Iowa and 
Minnesota. 


Supervision Has Been Ignored 


Our author says: “It is these last six pro- 
visions which might conceivably constitute the 
basis for a vigorous superintendence of the law 
enforcement process by the attorney-general. 
Examination of numerous reports by attorneys- 
general, however, has indicated that they have 
not had this effect. The provisions for super- 
vision of prosecuting attorneys have been ig- 
nored; the reports which prosecutors submit are 
useless for either statistical or supervisory pur- 
poses; and the powers of the attorney-general 
to participate directly in prosecutions have been 
used only in the rarest emergency situations. 
While the provisions in relation to police agencies 
are new, there is no reason to think that they 
will operate any more effectively than those re- 
lating to prosecutions. (Rhode Island and Dela- 
ware are exceptions to this discussion. Their 
attorneys-general conduct all criminal prosecu- 
tions. )” 

The reasons assigned for the atrophy of pow- 
ers conferred are: inadequacy of provisions for 
enforcement; difficulty of administration; pre- 
dominance of civil duties; and decentralization 
of state executive departments. The author adds: 
“In addition to these points it must be remem- 
bered that the local prosecuting attorney is a 
powerful official. Most attorneys-general who 
plan to face the electorate again wish to avoid 
antagonism in local communities. Since any vig- 
orous exercise of the powers which have been 
summarized intrudes upon the domain of the 
local prosecuting attorney, it is not considered 
politically prudent to press central control.” 


Professor DeLong’s Summary 


“Notwithstanding the skepticism of these ob- 
servations, there undoubtedly is merit in the ‘de- 
partment of justice’ suggestions. The law en- 
forcement mechanism has been rendered chaotic 
by decentralization and local independence, and 
the coordinating hand of state government would 
undoubtedly be beneficial. It seems probable, 
however, that mere expansion of the office of at- 
torney-general will not provide this coordina- 
tion. Something more is necessary. 

“Before an effective state law enforcement 
agency can be established some fundamental pol- 
icy should be formulated in each state to de- 


termine the proper extent of state participation. 

“Shall primary responsibility for both police 
work and prosecution be left with local communi- 
ties while the state agency exercises only a super- 
visory control? If so, what reorganization of 
the local law enforcement machinery is neces- 
sary to increase its effectiveness? What devices 
of control, supervision, and assistance shall the 
state be permitted to use? 

“Or, perhaps, shall the function of prosecution 
be left with the local community while the police 
function is assumed by an agency of state gov- 
ernment? Conversely, shall police activity be left 
largely to local agencies and prosecution assumed 
entirely by a state agency? 

“Shall the state government take over com- 
pletely the whole task of law enforcement in- 
cluding both police and prosecution? 


Future Trends 


“Whichever alternative is chosen, it seems 
probable that in the future every state govern- 
ment will participate to some extent in both 
the police and prosecution stages of law enforce- 
ment. To attain maximum coordination and 
effectiveness of state activity in this respect it 
seems desirable to combine in one department 
all the powers and duties which the state chooses 
to assume in both policing and prosecution. For 
the reasons which have been mentioned the office 
of attorney-general is not the agency for this 
task. In fact, a number of attorneys-general 
have expressed their skepticism about such a pro- 
posal. If the state department of justice is to 
be made effective, it should be established as 
a department entirely separate from the attorney- 
general. It should be made directly responsible 
to the governor and not only should control 
every police activity which the state gov- 
ernment undertakes but should also assume any 
responsibilities in criminal prosecution which 
otherwise might be assigned to the attorney- 
general. In only a few states—probably only 
California, Illinois, Louisiana, and New York— 
is there any constitutional obstacle to prevent 
the legislature from making this transfer. Under 
such an arrangement the civil law functions of the 
attorney-general would probably be better per- 
formed and law enforcement activities would be 
better administered since they would be the 
primary responsibility of the agency concerned. 

“Consideration will reveal that there are many 
grave difficulties inherent in the expansion of the 
office of attorney-general to include supervision of 
a state department of justice. Whether or not 
the particular policy outlined in this article 
seems desirable, other states ought to avoid a 
hasty imitation of the California plan and to 
study carefully the possibilities of other meth- 
ods of law enforcement coordination.” 


Election and Brief Tenure Are Fatal 


A consideration of the foregoing opinion and 
advice should include the fact that in forty-three 
states the attorney-general is elected. This is 
enough to explain the “atrophy” of powers con- 
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The Wisconsin State Bar Association, in its 
annual convention held in September, created a 
committee to investigate the advisability of ap- 
pealing to the supreme court. 


There is great encouragement in the attach- 


ment to the idea of integration by bar association 
officers and members in Florida and New Jer- 
sey, and in the fact that a committee was 
created on this subject by the Pennsylvania As- 
sociation at its annual meeting held near the 
end of June. 


Shall We Appoint Our Judges ?* 


By Stuart H. Perryt 


I am glad that the subject that I am to deal 
with has been narrowed down to the question 
whether we should elect or appoint judges. Even 
with its scope thus restricted, a full treatment 
would require an analysis of existing evils in the 
administration of justice, and then the thesis 
should be established that those evils are due 
chiefly to the influence of politics, that the in- 
fluence of politics derives from the practice of 
electing judicial officers, and therefore that the 
proper remedy is appointment instead of elec- 
tion. So for the purpose of this discussion I will 
assume the premise that most of the present 
evils, and the worst of them are due to politics— 
evils such as unfit judges, the degeneration of 
trial by jury, the delays and other gross abuses 
in procedure, and the unwholesome relationship 
between the judiciary and the press. 


Judiciary Controlled by Politics 


Politics is not merely a contributing factor in 
the production of these evils, It is, in the 
language of Aristotle, the efficient cause. It di- 
rectly produces them. In many situations they 
are not merely a logical but an inevitable result 
of politics, and it is only remotely conceivable 
that they could result from other causes. 

The word “politics” is here used in its ordinary 
sense, as meaning the practical process of getting 
and keeping official position. As regards the 
judiciary, that process means election in most of 
the states, not only for judges but also for clerks, 
prosecutors, commissioners, and other judicial 
officers. 


In a contribution to The Annals two years ago,’ 
I outlined historically the change from an ap- 
pointive to an elective judiciary, and the process 





*An address delivered at a meeting of the Amer- 
ican Academy of Political and Social Science on 
May 24, 1935, and published in the Annals of the 
Academy for September. Reprinted by permission 
of the Academy and the author. 

tMr. Stuart H. Perry is publisher of the Adrian 
(Mich.) Telegram, a director of the Associated 
Press, a member of the advisory committee of the 
Columbia University School of Journalism, and a 
member of the Michigan Judicial Council. 

“Politics and Judicial Administration.” The An- 
nals, Vol 169, 75 (Sept. 1933). (Reprinted in this 
Journal, Vol. 17, p. 133, Ed.) 

See also “The Judiciary and the Press—What 
Shall Be Done to Free Justice From Politics?” in 
this Journal, Vol. 16, p. 108. 


whereby politics invaded the administration of 
justice in state courts. That invasion is now 
complete in most of the states, and in them the 
office of judge is as thoroughly political as the 
office of sheriff, mayor, or legislator. 

Being wholly controlled by politics, the judic- 
iary and the administration of justice are what 
politics makes them in each particular locality. 
Springing from politics, they usually do not rise 
higher than their source. In rural counties where 
population is stable in character, of native birth, 
and well educated, politics is clean, voting is in- 
telligent, and the results usually are from fair to 
good; in large cities where politics reaches the 
lowest levels, the results are seen at their worst. 
It seems an inescapable conclusion that the only 
way to remove the evils of the elective system is 
by appointing judges to serve during good be- 
havior, thus making them genuinely independent 
and uninfluenced by either the fear or the favor 
of voters. 

Unfortunately the diversity of results under 
the elective system, to which I referred, has 
proved an obstacle to that reform. The people of 
a city, familiar with the degraded administration 
of justice in their courts, may be quite ready to 
make judges appointive; but in a rural county, 
people say, “We are getting good judges now, so 
why change?” 

That view is illogical because it takes no ac- 
count of any causal relation—of whether they 
get good judges because of the elective system, or 
in spite of it. In a rural county of high-grade 
citizenship, fairly good judges would be obtained 
under almost any system. The results might be 
satisfactory even if judges were chosen by the 
county medical association, the women’s clubs, or 
the Spanish War veterans. 

It is no recommendation for a system that it 
will work well where any system would work well. 
To be really sound, a system must work in spite 
of adverse or subversive influences. By that 
test, the elective system fails. It works only 
where conditions are most favorable and where 
bad influences are absent—where the electorate is 
intelligent and of native stock, where the popula- 
tion is not large or shifting, where candidates are 
few and well known, and where the influence of 
practical politics is weak. 

The reductio ad absurdum is a sound logical 
process for exposing a fallacy. In other words, if 
we think a proposition through, or carry it to its 
ultimate conclusion, we discover weaknesses that 
are not revealed in a more limited application. 
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So let us apply that method of reasoning to the 
election of judges. 

If it be true that the elective method is 
sound, then judges should be “close to the 
people” in the political sense, competition should 
be open to any number of ‘candidates, and the 
voters can be depended upon to choose the best 
men intelligently and honestly. Such a system 
therefore ought to work well in a large commun- 
ity, where numerous important judgeships are to 
be filled, and where the voters are presumably 
well informed by extensive and long continued 
discussion and publicity. I will give you an ex- 
ample of that kind—the recent judicial primary 
and election in Wayne County, Michigan, which 
includes the City of Detroit. It is an egregious 
example—amazing and revolting—so grotesque 
that the description would be almost incredible if 
it were not supported by figures and exhibits. 

The Detroit case is so illuminating, and ex- 
emplifies so fully the evils in the elective system, 
that I feel justified in proceeding to a rather ex- 
tended dissection of the facts. The primary and 
the election, it should be stated, were free from 
corruption or intimidation; but otherwise the 
whole episode forms a demonstration of all the 
evils that could well be imagined in the selection 
of judges. 


The Detroit Situation 


Wayne County has a population of about 
1,900,000 according to the last census, of which 
1,677,000 are within the city limits of Detroit— 
this total including the political enclaves of Ham- 
tramck and Highland Park, which are separate 
cities in the heart of the greater city. 

The circuit court for Wayne County, which 
has general civil jurisdiction throughout the 
county and criminal jurisdiction in cases arising 
outside the City of Detroit, comprises eighteen 
judges, and it so happened that the terms of all 
of them expired in the spring of 1935. The can- 
didates for these eighteen positions were nomi- 
nated in party primaries. In addition there are 
three Detroit city courts for which candidates 
were nominated in a nonpartisan primary: the 
recorder’s court, a criminal court, to which ten 
judges were to be elected:.the court of common 
pleas, a civil court of limited jurisdiction, to 
which five judges were to be elected; and the 
traffic division of the recorder’s court, to which 
two judges were to be elected.. Thus within the 
City of Detroit there were thirty-five judicis) 
positions to be filled. Of these the eighteen cir- 
cuit judgeships were the most important, and 
their salaries of $14,500 were the highest. 

As long as four or five years ago Detroiters, 
and especially Detroit lawyers, began to express 
fear as to what might happen when those 
eighteen places on the circuit bench had to be 
filled at one time. Ten of the incumbent judges 
were originally appointed by the governor and 
later elected. All eighteen were experienced, 
thirteen of them having by 1935 sat for ten years 
or more on the circuit bench. The court enjoyed 
a high reputation, and there was danger that in 
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the double scramble of a primary and an election 
some of the experienced judges might be re- 
placed by less desirable men. 

That danger as it actually developed was worse 
than the most apprehensive ones ever dreamed 
of. Before 1932 Michigan was strongly Re- 
publican. All the judges with one exception 
were Republicans, and it did not then seem likely 
that many of them could be replaced by Demo- 
crats. What was chiefly feared, therefore, was 
the defeat of some of them in a Republican pri- 
mary. But then came the Democratic tidal 
wave of 1932, and new dangers appeared that 
made such earlier fears seem trivial. 

‘The wave swept city and State alike. The 
victorious political army was aggressive, ravenous 
for the spoils of office, and eager for further vic- 
tories. The sudden and complete triumph of a 
minority party also produced the usual unfortu- 
nate results as to official personnel; for during its 
long ascendancy in Michigan the Republican 
party had absorbed a large share of the talent 
and ability in the public service of the state, 
and nearly all the political experience. Such was 
the stage setting for this extraordinary election. 


The Rush of Candidates 


Though the Democratic wave was checked. in 
1934 and a strong Republican reaction returned 
the state to the Republicans in November, there 
still was a general belief in Detroit that the April 
1935 election promised a great harvest for Demo- 
cratic office seekers. The result was a rush of 
candidates for judicial nominations. 

In the party primaries for the 18 circuit judge- 
ships there were 220 candidates; in the non-par- 
tisan primaries there were 48 for the recorder’s 
bench and 40 for the court of common pleas— 
a total of 308 candidates for judicial offices. More 
than one lawyer out of every ten in Detroit 
wanted to be a judge. Nominations were also to 
be made for three non-judicial offices, which 
brought up the total of all primary candidates in 
Wayne County to about 400. 

To simplify the narrative I will confine myself 
to the elections for the circuit bench: 

The number of candidates and the size of the 
electorate made impossible anything like an in- 
telligent popular selection. The majority of 
Wayne County’s 543,000 voters could not name 
half of the eighteen judges actually on the bench. 
Hardly anyone outside of the bar could name 
them all. Tens of thousands could barely recog- 
nize the names of a few judges, without being 
sure which court they belonged to, and without 
understanding the difference between the circuit. 
recorder’s, and common pleas courts. An intelli- 
gent selection therefore would have been impos- 
sible even if there had been but two candidates 
for each position. With 220 candidates for the 
circuit bench and 88 for other benches, the situ- 
ation became fantastic. 

The Renublican primary ticket bore the names 
of 39 candidates for the 18 nominations, of whom 
16 were Republican judges. seeking reélection. 
The Democratic ticket listed no fewer than 181 
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—one incumbent judge and 180 others. Except 
for the 17 incumbent judges, there were not two 
dozen candidates in the combined lists who could 
be said to possess a substantial general reputa- 
tion in the city and county; and it is safe to say 
that even among those few better-known candi- 
dates, there was not one who was known even by 
name to as many as half the voters in that com- 
munity of nearly two million people. The over- 
whelming majority of candidates were utterly un- 
known to 95 per cent of the voters, and many 
were known to nobody at all outside their own 
small groups of personal acquaintances. 

It was urgently necessary, therefore, to obtain 
information and to advise the public in regard to 
the various candidates. This work was under- 
taken by three civic bodies, and their recommen- 
dations were repeatedly published and approved 
in the newspapers of the city. 


Appraising the Candidates 


In Detroit there is a very useful and high- 
class organization called the Citizens League, sup- 
ported by voluntary subscriptions, and effectively 
organized with a capable director. It publishes 
regularly a periodical devoted to civic affairs. The 
League undertook to investigate the various can- 
didates with a view to recommending such as 
were found worthy. This work was carried out 
thoroughly, not only by mail but also by per- 
sonal visits to the offices or the homes of can- 
didates with whom contact could not be estab- 
lished by letter. The results were published in 
the League’s periodical, The Civic Searchlight. 

This survey was highly revealing. The most 
desirable candidates were designated as “pre- 
ferred,” others who were regarded as eligible were 
marked “qualified.” The rest were merely listed 
with such information as could be obtained. Ex- 
cepting one judge who was deemed too ill to 
continue in office, all the incumbent judges were 
marked “preferred”—15 Republicans and one 
Democrat. Two other Republicans and 18 Dem- 
ocrats were marked “preferred,” and 4 Republi- 
cans and 22 Democrats were marked “qualified.” 
The other 18 Republicans and 140 Democrats 
were given no commendation. 

The mass of candidates not “qualified” in- 
cluded an amazing array of cheap politicians and 
nonentities. There were habitual office seekers 
who dropped into the primary (chiefly the Demo- 
cratic primary) in the hope of riding into a job 
on the crest of a political wave. (Some of these 
were lifelong Republicans who flopped for the 
nonce.) There were obscure individuals who filed 
in the primary to gain publicity. There were 
lawyers who had no practice, and some whose 
practice was not favorably known: there were 
young men just out of law school: there were 
men who only recently had become residents of 
the county. Twenty-seven candidates had been 
attorneys less than 10 years: nine, less than 5 
years; two for only 2 vears. Some who could 
not be located or identified may not have been 
admitted to the bar. Many had no ascertainable 
offices. In the case of twenty-one candidates the 
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Citizens League could find out nothing whatever 
in addition to their ostensible street addresses. 

Other very important investigations were made 
by the Detroit Bar Association and the Wayne 
County Bar Association by means of question- 
naires addressed to their members. As this was 
done after the primary, and related only to can- 
didates actually nominated, the results are not 
pertinent at this point. It is worth noting, how- 
ever, that even of the eighteen Democratic can- 
didates who were nominated, twelve were un- 
known to from 30 per cent to 66 per cent of the 
attorneys answering the Detroit Bar question- 
naire. 

One circuit judge who had practiced law in De- 
troit for twenty-two years and sat twelve years 
on the bench stated to me that 70 per cent of the 
Democratic candidates were men of whom he 
had never heard, and another judge with twenty 
years’ experience on the bench and at the bar 
gave the same proportion. A third judge who 
has sat for fifteen years, said “more than two 
thirds.” In short, the primary—more particularly 
the Democratic primary—was more like a lottery 
than an election. It was a free-for-all scramble, 
in which nobody could expect a majority but 
many had hopes of being among the eighteen 
highest. 

Electioneering 


The natural result was an orgy of electioneer- 
ing such as probably never before was carried on 
for judicial office. It was carried on in, every 
form—by signs, posters, radio, advertisements, cir- 
culars, dodgers, letters, post cards, hired work- 
ers, speeches, and personal solicitation. 

The visitor in Detroit beheld a mass of out- 
door judicial display advertising that beggars 
description. A salesman of billboard advertising 
a day or two before the primary said that every 
billboard in the city had been sold—for the first 
time in the city’s history. The billboard busi- 
ness knows two periods of peak demand: one is 
a political campaign in which many inexperienced 
candidates take part; the other is when two cir- 
cuses come to town at the same time. Ordinarily 
the latter creates the greater demand; but the 
judicial primary, the salesman said, was “even 
better than two circuses.” 

Besides the permanent billboards, which adver- 
tised candidates in about two hundred locations 
(many of them lighted at night), posters in all 
colors were massed on every available blank wall 
and dilapidated building—ten, twenty, fifty. or 
as many as the spot would hold. According to a 
reliable estimate there were at least three thou- 
sand such masses of gaudy publicity. 

As the election drew near, the newspapers were 
filled with advertisements of judicial candidates 
and advertisements of partisan organizations in 
behalf of certain groups of candidates. 


How Judges Campaign 
The personal activity of candidates was limited 
only by their physical endurance. In this feverish 
personal campaigning the incumbent judges were 
forced to take an active part, and as a fair 
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sample of such activity I will recount briefly the 
experiences of a typical evening spent with one 
of them. 

It began at a banquet given by the Republican 
state central committee, where I was seated at a 
table with my host and half a dozen other judges. 
As the speaking began, the jurists quietly with- 
drew and I accompanied my host to another 
banquet—this one given by a fraternal order— 
where he made a short speech and presently went 
away. 

The next stop was at a club festivity where 
about seven hundred men were crowded in a 
great hall filled with smoke and hilarious uproar, 
above which the music of a band could be heard 
at times. Few knew the judge was there, and still 
fewer could hear his brief remarks from the 
stage; but he had left the desired impression with 
the club officers and committee members. 

A ten-minutes’ drive through dark streets 
brought us to a meeting of the garbage truck 
drivers’ union, all negroes. After a momentary 
delay at the door while an unconscious member 
was being carried out, we were ushered to front 
seats and the judge was greeted by the union 
officers and received the applause of the meeting. 
Other judicial candidates were there, one of whom 
was speaking when we left. 

A brief visit at a meeting of the furniture 
salesmen’s union was followed by a longer stop 
at a benefit ball given by the Republican 
Women’s Clubs at one of the leading hotels. 

It was now midnight, and the last call took us 
up another dark street to Mike Mulligan’s, a 
low-grade drinking place in a dingy dwelling 
whose proprietor was somewhat active in small- 
time politics. It was a dreary looking place, with 
plainly dressed men and women being served at 
tables from a bar. But it was a hangout of pollit- 
ical value, for as we entered we met a judge, and 
a little later still another judge came in. My host 
during our short stay was importuned by two 
women to recommend a brother and a cousin for 
political jobs. 

And, as Pepys says, so home at one o'clock, 
tired and right sorry that court must open at 
nine-thirty the same morning. 


This. as I said, was a typical evening for a 


judge during the primary campaign. Some, more 
particularly the older ones, did not try to visit 
so many places: some managed to visit even 
more between the adjournment of court and late 
bedtime. One told me that few of the circuit 
iudges had svent a single evening at home during 
January and February unless by reason of ill- 
ness. 

Such camnaigning was very irksome and dis- 
tasteful to the iudges. They did it onlv becatse 
they considered it necessary. and they did it with 
nroprietv and with as much dignity as possible. 
Manv of the non-incumbent candidates were less 
punctilious. One of them, for example. visited 
political gatherings with a trouve of barelegged 
girls in stage dress who passed out his cards to 
the audience. 


Unethical Methods 


In such a campaign it was inevitable that un- 
ethical tactics should be employed, and there were 
abundant examples. The first and simplest was 
the device, long familiar in Detroit politics, of 
petitions filed by obscure persons who happened 
to bear the names of prominent men. 

As the campaign developed, the advertising of 
various candidates gave grounds for criticism. 
Among the deceptive advertisements was one 
headed “Re-elect Judge Blank,” the candidate 
never having occupied the position sought, but 
having once served a short time as judge of an 
inferior court. Posters and advertisements for 
three candidates, running for the circuit record- 
er’s, and traffic courts, respectively, were so 
worded and printed that the reader might infer 
that they were already judges. 

The appeals of candidates included almost any- 
thing that might attract votes. A pair of broth- 
ers, both candidates for the circuit bench, adver- 
tised very extensively on billboards and in printed 
matter a pledge to save the taxpayers $43,200 by 
remitting part of their salaries if elected. An- 
other promised to devote two hours each day, 
after adjourning court, to giving free legal ad- 
vice to the public. Another promised “a liberal 
construction of the law in keeping with the ideals 
of the New Deal.” 

Slogans were much in favor. One had a slo- 
gan, “Let’s humanize justice!”” Another candidate 
—a young lawyer four years at the bar, whose 
advertisement indicated that he was already a 
judge—used the inspiriting words, “Succeed With 
Successful Steiner.” Just what that was intended 
to mean has never been explained, but it is per- 
haps as lucid as the slogan of another candidate 
which proclaimed from the billboards, “His Rec- 
ord Protects You!” 

Perhaps the most offensive examples, however, 
were two large blue posters bearing cartoons. 
One showed at the left a ruthless employer firing 
a man because he was forty-five years old, and 
at the right a judge on the bench saying: “Men 
over forty shall not be forgotten; the right to 
live and let live shall prevail over the right of 
money to make more money.” The other poster 
pictured a wretched man evicted from his home, 
with the words: “If we had men like Edward C. 
Moran in office this wouldn’t have happened.” 

The advertised qualifications of candidates re- 
cited almost everything from “humane justice” 
to “demanding better living conditions for every- 
bedy.” One aspirant’s advertisement gave nothing 
but his name and the fact that he was “president 
of the Detroit Basketball Association and a mem- 
ber of the municipal athletic commission.” An- 
other called himself “the ablest trial lawyer in 
Detroit.” Still another contained the touching 
announcement: “My greatest treasures are my 
wife and seven children.” 


Results of the Primary 


In the returns of the primary election on 
March 4, certain outstanding features are to be 
noted. 
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1. The total vote was a very inadequate ex- 
pression of the electorate. Wayne County cast 
543,601 votes in the last presidential election; yet 
in spite of all the political ballyhoo, and the urg- 
ings of the press and the civic organizations, only 
186,965 persons voted in the primary—almost ex- 
actly one third of the 1932 total. 

2. All nominees were chosen by minorities of 
their own parties. The Republicans cast 79,759 
votes and most of the eighteen winners (all in- 
cumbent judges except one) received more than 
half of the votes cast, the highest polling 45,985. 
Even that, however, was only about one fifth of 
the Republican voting strength in 1932, and less 
than one tenth of the registered voters. The low- 
est of the winners, not an incumbent judge, re- 
ceived 20,299—one quarter of the Republican 
primary votes, one eleventh of the party’s vote 
in 1932, and one twenty-seventh of the total 
registered vote of the county. 


The Democrats cast 107,206, of which the 
highest winner got about 26,000, or one quarter 
—5 per cent of all registered voters. The low- 
est winner was nominated by about 10,000 voters 
—10 per cent of the party vote, 5 per cent of the 
1932 party voting strength, and 2 per cent of all 
registered voters. 


3. Efforts to inform and advise the public dis- 
interestedly had much less effect than might have 
been expected. That observation applies more es- 
pecially to the Democratic primary, where such 
help was most needed, but where it had little 
influence. 


On the Republican primary ticket the sixteen 
incumbent judges and two non-incumbents were 
recommended by the Citizens League and they 
were all nominated. The nomination of the in- 
cumbent judges, however, was a foregone conclu- 
sion because of their prominence. their records, 
and the fact that they had no serious opposition. 
Prominent lawyers were not inclined to oppose 
them: in fact, only four of the nineteen other 
candidates were classed by the League as even 
“qualified.” Even the two successful non-incum- 
hents probably would have won without the 
League’s recommendation, as they were well and 
favorably known. 

On the Democratic ticket, where all candidates 
but one were non-incumbents, such recommenda- 
tions should have had great effect, but in reality 
they had little. 

Nine were unanimously preferred by all three 
organizations and by two of the three newspa- 
pers, the third paper making no recommendations. 
Of these nine, only two were among the win- 
ners. 

In addition. eight were recommended by two 
of the organizations and by both papers. Of 
these, only two were nominated. 

Seven of the nine thus unanimously approved 
by five disinterested advisers were scattered 
among the long list of losers—the highest of 
them thirty-second from the top, with about half 
the average vote of the winners: the lowest, 
more than a hundred from the top. 


The Polish Bloc 


Obviously some influence was operating more 
strongly than the disinterested advice of the bar, 
the press, and the Citizens League. That influ- 
ence may easily be guessed when, among the 
eighteen Democratic winners, the eye catches the 
names Stolinski, Koscinski, Dombrowski, Majew- 
ski, Lutomski, Bahorski, Bonczak, and Kolod- 
ziejski, with Messrs. Kuschinski and Kulaski near 
the top of the losers. 

In short, that influence was what is known as 
the “Polish bloc.” There are in Wayne County, 
according to the last census, 88,478 Polish-born, 
and 139,982 native-born of Polish parentage. Al- 
together the “Polish bloc” is reputed to dispose 
of at least 60,000 votes (some say 100,000), 
which are largely concentrated in two regions of 
the city. Strongly organized, and voting solidly 
under the leadership of its Democratic bosses. 
this large and well-controlled mass of voters has 
lately been influential in both city and state pol- 
itics. 

Generally speaking, the Polish judicial candi- 
dates actually nominated were little known in the 
city at large. In fact most of them were little 
known even among the lawyers In the poll of 
members of the Detroit Bar Association, the best 
known of the Polish candidates was unknown to 
238 lawyers out of 624 answering that question, 
and some of them were unknown to as many as 
425, or more than two thirds of those answering. 

It would seem rather difficult to prove the ju- 
dicial fitness of lawyer candidates who are un- 
known to so many of the most active members 
of their local bar. Yet these eight were nomi- 
nated—six of them, including some of the least 
known, being in the top half of the list of win- 
ners. One of them—unknown to a little over 
half of the lawyers in the bar association poll 
—was next to the top, his total nearly equaling 
that of the one Democratic incumbent judge who 
was widely known, highly esteemed, and recom- 
mended by all three civic organizations and the 
newspapers. Obviously the Polish vote was effec- 
tively mobilized in the primary. 


The Election 


The month between the primary and the elec- 
tion was filled with similar campaign activity. 
equally active but less extensive because the field 
— had been reduced to eighteen on a 
side. 

The advertising of candidates was free from 
such serious objections as arose in the primary 
campaign, though various advertisements were 
the subject of criticism. A vicious attack was 
made upon the Republican judges in an eight- 
page newspaper of tabloid size and dubious origin. 
two issues of which were printed and distributed 
through the city. In huge red and black tyne 
it accused the judges of loafing on their jobs. 
wasting the people’s money, and other short- 
comings. 

A similar attack, hardly less violent though 
more restrained in form, appeared as a page 
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newspaper advertisement by the county Demo- 
cratic committee the day before the election. 
This advertisement also contained a bitter attack 
on the judges, based upon the conduct of recent 
receiverships. This was answered in the same 
newspapers in a large advertisement by the 
judges, pointing out that the subject had been 
fully investigated by the Democratic attorney- 
general of Michigan, whose report completely dis- 
proved all charges and approved the actions of 
the court. 

The most informative advertisement was one 
of half-page size by the Detroit Bar Association, 
giving the results of a poll of its members which 
has already been alluded to. The response as to 
the seventeen incumbent candidates (sixteen Re- 
publican and one Democratic) was, of course, 
highly favorable. The same was true of two Re- 
publican non-incumbents, and to a less degree 
of two Democrats. As to all the other Demo- 
cratic candidates, the verdict was adverse. On six 
Polish candidates the adverse vote varied from 
5 to 1 up to 14 to 1, those candidates being un- 
known to from 30 per cent to 66 per cent of 
the attorneys polled. 

The incumbent judges were supported by two 
of the Detroit newspapers, while the third con- 
fined its recommendations to four Republicans 
and four Democrats, the first four being incum- 
bent judges. 

The returns showed the election of all eight- 
een Republican candidates, the highest receiving 
about 154,000 votes and the lowest about 121,- 
000. The highest Democrat, the one Democratic 
incumbent judge, received about 115,000; the 
others from 84,000 to 99,000. 

The total of all votes was less than half the 
number cast in 1932. 


How It Happened 


The result was highly satisfactory to all who 
were solicitous for good administration of the 
law. In fact it was in every respect gratifying, 
except for the defeat of the one Democratic in- 
cumbent judge who ought to have been among 
the winners. 

It would be pleasant to believe that this out- 
come was due to the discriminating judgment of 
voters who thought only of the public good. A 
short-sighted optimist might say that the elec- 
tive method of choosing judges was vindicated; 
that merit is bound to win; that the people can 
always be trusted in an emergency. 

But it was not disinterested judgment and 
thoughtful choice that elected those eighteen 
judges. The result was wholly a matter of party 
politics. Party politics threatened to wreck the 
circuit bench; an unexpected turn in party pol- 
itics saved it. The eighteen Republican judicial 
candidates were swept into office by the same 
political wave that gave victory to all Republican 
candidates in Wayne County, judicial and non- 
judicial, which elected sixty-five Republican cir- 
cuit judges out of sixty-eight in the entire state, 
and which elected all Republican state officers by 
majorities around a hundred thousand. 


The reaction against the Democratic victory 
of 1932 began in 1934, when, owing to dissatis- 
faction with the Democratic state administration, 
the Republicans again elected a governor and cer- 
tain other state otticers. After the election that 
reaction was aggravated by a gross political blun- 
der committed by Democrats in the legislature, 
who, late in December, as the session was expir- 
ing, tried to authorize a recount of votes in an 
effort to save a Democratic State officer who had 
been defeated by a substantial majority. 

Though the action was illegal and void, owing 
to the absence of a quorum, and later was so de- 
clared by the courts, a so-called recount of bal- 
lots in Detroit was held which pretended to count 
out the elected official. It was marked by such 
irregularities as to lead to an investigation by a 
committee of the legislature, and to a grand 
jury inquiry which is still in progress in Detroit. 
A prominent figure in the recount matter was a 
Polish member of the legislature from Detroit, 
who refused to testify before the grand jury until 
threatened with an indefinite jail sentence for 
contempt of court, and petty Polish Democratic 
political workers took part in the actual recount 
of ballots in which frauds were testified to in the 
grand jury inquiry. The daily developments of 
that inquiry, which was public, aroused the re- 
sentment of many Detroit voters against the 
“Polish bloc.” 

If it had not been for a strong Republican re- 
action in Michigan, intensified in Detroit by the 
malodorous “recount” affair, the result would 
almost certainly have been different. Even as it 
was, a change of 25,000 votes in a registered 
electorate of 543,000 might have elected half of 
the eighteen Democrats, and a change of 30,000 
would easily have elected all of them, including 
the seven Polish candidates at the bottom of the 
list. If the election had been held in the fall of 
1932, or even in the spring of 1933, that would 
almost certainly have been the result; for it 
would have been a political verdict then, just as 
it was a political verdict this year. 

The strong hand of politics was conspicuous 
at all times. In both the primary and electoral 
campaigns, appeals were made on purely political 
grounds by candidates and by party organizations. 

The complete submergence of the judicial elec- 
tion in politics was vividly revealed by the action 
of the circuit court itself, when it refused to let 
any of its judges hear a case involving a contest 
over the election of the sheriff of Wayne County. 
“We agree,” said one of the judges, “that no 
Wayne County judge should try this case. Believ- 
ing that in the heat of our own campaign it was 
not proper for us to try it, we asked Judge 
Dingeman to assign an outside judge.” 

Thus an honest and scrupulous bench of judges 
admitted that politics had so destroyed its in- 
dependence that it could not perform its proper 
functions. 

Lack of space precludes an analysis of the in- 
teresting nonpartisan nomination and election of 
seventeen judges of courts other than the cir- 
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cuit court. I may say briefly, however, that the 
primary campaign of the eighty-eight candidates 
for these courts was carried on by the same meth- 
ods used in the party primary, and gave rise to 
similar objectionable practices. Except for the 
absence of organized party support, the non- 
partisan primary was open to every objection that 
could be urged against the party primary. The 
results also were determined by the Republican 
political reaction previously described. 


Conclusions 


The conclusions from the Detroit elections may 
be summarized as follows: 

1. When the electorate is large, and especially 
when there are many candidates, it is impossible 
for most voters to appraise the judicial fitness of 
candidates. 

2. The most important judicial election in the 
city’s history failed to bring out even one half 
of the voters. 

3. Efforts to inform and advise the voters are 
of indefinite and doubtful value. 

4. When the circumstances of an election 
arouse partisan feeling, politics submerges all 
other considerations and determines the results. 

5. In such cases the appeals and activities 
of organized groups may control the outcome. 

6. The submergence of the campaign in poli- 
tics absorbs the energies of judges, destroys dur- 
ing the campaign their independence in matters 
involving political factors, and creates obliga- 
tions which cannot fail in some degree to hamper 
them later. 

7, The necessity of personally appealing for 
votes forces judges into the campaign methods 
of ordinary politicians, and tempts candidates to 
resort to objectionable tactics. 

8. The result is a test of personal popularity 
or political favor, rather than of judicial fitness. 

9. Little is gained by nominating and electing 
judges on so-called nonpartisan ballots, which at 
best only substitutes personal politics for party 
politics. 

The travesty at Detroit so fully demonstrates 
the evils »f the elective plan of choosing judges 
that a n re general discussion of that subject 
would b« superfluous at this time. This case 
and many similar but less egregious cases shatter 
the delusin that judges must be “close to the 
people” aid responsible to public sentiment—a 
delusion which is based on a complete misunder- 
standing and perversion of the principle of rep- 
resentative government, and which has been as- 
siduously cultivated by politicians for selfish pur- 
poses. 

To work for a change of this vicious system 
is a clear and urgent duty. And such change 
should be radically thorough; efforts directed 
merely toward the improvement of the present 
system and the mitigation of its evils tend to de- 
lay or prevent effective reform. At the meeting 
of the American Bar Association three years ago 
I used these words: 


In this campaign of reform it seems to me too 
early to begin to consider compromises, for in- 
telligent public opinion is moving with surpris- 
ing rapidity in the direction of appointment and 
life tenure for judges. 

Since then the movement referred to has strik- 
ingly accelerated. California has actually adopted 
a constitutional amendment that puts the judici- 
ary on a modified appointive basis. In Michigan 
a similar amendment was recently rejected by a 
small majority of votes in the State Senate, its 
submission to the people being blocked largely 
through unwholesome influences proceeding from 
Detroit. It is interesting to note that the move- 
ment for this change originated not among 
lawyers but at a conference of civic organizations 
called by the Michigan Farm Bureau. 

A constitutional amendment providing for the 
nonpartisan nomination and election of judges 
was actually submitted in Michigan in the fall 
of 1934, but, though receiving a large majority in 
Wayne County, where the evils of the present 
system are so evident, it was defeated by out- 
state votes. The newspapers in which I am in- 
terested, and many others, opposed it on the 
ground that it was a feeble palliative that would 
accomplish no genuine reform. 

In Indiana and Oklahoma, committees ap- 
pointed by the governors have recommended 
constitutional amendments providing for judicial 
appointment; and in Florida, Kansas, Ohio, South 
Dakota, Utah, and Wisconsin, similar amend- 
ments are being discussed or drafted by State 
bar associations for submission to the legislatures. 
The so-called Georgia plan of appointment, con- 
tained in the draft of a model constitution for 
that State, has attracted much interest and favor- 
able comment. 


So the prospect is distinctly encouraging. Re- 
form not merely is to be hoped for in the course 
of time; it is clearly on its way. In some states 
it may fairly be called imminent; and even in 
states where no demand for reform has yet been 
manifested, the idea may germinate at any time 
and bear early fruit. And it is especially note- 
worthy that public opinion is now to be reckoned 
with not as an opponent but as an ally of re- 
form. The influence of the bar everywhere may 
be counted on as favorable, either now or in the 
near future. The press can equally be counted 
upon as a strong ally, and the same is true of a 
great number of disinterested civic bodies. 

Therefore thoughtful Americans who see the 
vital necessity of freeing the administration of 
law from the blighting affliction of politics no 
longer need feel that their voice is like that of 
one preaching in the wilderness, but that it ex- 
presses a profound and increasmg popular de- 
mand. Much work must yet be done. It will be 
arduous at times, and not free from disappoint- 
ments. But the end justifies all possible exertion, 
and ultimate success now seems to be assured. 





Should Advocacy Be Restricted to Experts? 


English Example Not an Aid, Though It Illustrates Advantage in Limit- 
ing Trial Work to Well Trained and Highly Responsible Group 


The query whether it would be desirable to 
confine advocacy in the higher trial courts and 
appellate courts to a special group of lawyers is 
one appropriate for consideration at a time when 
there is earnest groping for means to improve 
the administration of justice. Discussion of this 
question should be wholly free from personal 
interest and it should avail at least to indicate 
what can be said for and against the proposal. 

The American Bar Association, in selecting a 
subject for the 1935. essay contest under the 
Erskine M. Ross bequest, submitted the follow- 
ing: “The barrister and solicitor in British prac- 
tice: the desirability of a similar distinction in 
the United States.” Less than a year ago this 
appeared to be a timely topic. But the essays 
have been submitted, read, and adjudged; the 
prize has been awarded to the author of the com- 
mittee’s choice, and the prize essay given official 
publication. It no longer appears that this was 
a timely subject. The contestants apparently 
found very little opinion, if any, concerning the 
advisability of so restricting the right to advo- 
cacy. From the essay writing standpoint the sub- 
ject appears to have been offered prematurely. 

Considering the vast literary output of our law 
school men it seems strange that there has been 
so little attention to this matter. Only two refer- 
ences to the desirability of this evolution in our 
states have come to the Editor’s attention, and 
both have been quoted in part in this Journal.’ 
Neither were written by academicians, but instead, 

*Addressing the California State Bar convention 
in 1931 President Leonard B. Slosson chose this 
subject and gave it local application. A consider- 
able part of the address was published in Los An- 
geles B. A. Bul., 7, 2. Quotation and comment 
appeared in this Journal, 16, 3 (Oct. 1932). In the 
same number appears a description of numerous 
interesting features of legal practice in England, 
written by R. M. Estcourt, Oakland, Calif. See 
also “The Lawyer’s Divided Allegiance,” in this 
Journal, 18, 6, 188. (Apr. 1935). 

The importance of expertness in trial work was 
not overlooked in the Judicature Society’s first sub- 
mission, appearing as Bulletin I, dated Jan., 1914, 
from which we quote: 

“These advantages [of specialization in advocacy } 
are very great from the point of view of the in- 
dividual. He has a chance for more agreeable 
work by reason of the specialization, and also an 
opportunity for greater profits. 

“From the point of view of the public the ad- 
vantages are: 

(a) Specialization furnishes a service test for 
candidates for judgeships, since judges would be 
for the most part selected from those who spe- 
cialize in the handling of contentious business in 
the courts. 

(b) The motives for expediting the work of the 


by men concerned about the conduct of trials. The 
dearth of comment and opinion is not hard to 
account for; there is no group of lawyers who 
seek a special franchise, and opposition to such 
a status is to be expected by a very large major- 
ity of the profession. But these reasons do not 
negative speculative thinking and dispassionate 
utterance. 


It would probably be easier to stimulate think- 
ing on this subject if there were no example 
whatsoever in England or France. We have, as 
doubtless all people have, an aversion to follow- 
ing alien customs. It is enough to prejudice us 
that the English Bar is pictured as a favored and 
protected, if not a pampered group. We look 
upon admission to that Bar as a matter almost 
wholly of class distinction, and we have that 
horror of class dinstinctions which can exist only 
among a people who banished social caste gen- 
erations ago and never, never would permit it to 
return. 


so 

For the sake of an introduction to the abstract 
question innocently posed by the American Bar 
Association we might with advantage pretend at 
first that the idea of restricting advocacy is en- 
tirely *original, our own invention. We would 
then observe that our profession has been forced 
in our times more and more into special fields of 
practice. The influences behind this development 
will continue as long as our law continues to ex- 
pand. Every lawyer is obliged to specialize; at 
least none can possibly assume to perform all the 





courts by lawyers are vastly increased, 1. The 
lawyer handling contentious business in the courts 
wishes to go ahead with trials as rapidly as pos- 
sible, since his income depends upon doing this 
work. 2. The client wishes work in the courts 
done expeditiously because (in part) he is paying 
an expert for special services. 

(c) Greater assistance is rendered the court. 
Court and advocate can drive at the main point of 
controversy with the greatest speed. The advocate 
can eliminate much that he knows by experience to 
be not worth presenting without fear of injuring 
the client’s cause. 

(d) False and fraudulent claims and ill-founded 
suits are more easily than now to be discouraged 
because the advocate must protect his standing 
with the court. 

(e) Greater knowledge of the rules of the courts 
by the bar is developed and the criticism and 
scrutiny of the judge’s work is much closer and 
holds the judge much more in check than in the 
present system. 

(f{) There is better service to the client. 1. 
Legal business is better attended to. 2. Litigation 
more quickly reached and disposed of. 

3. Better representation on the firing line in 
litigation. 

4. Better preparation for trial. 
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services which all clients require. His choice of 
one or more special fields is likely to be forced 
upon him early in his career, either by clients or 
the exigencies of his employment. Gradually he 
finds specialization not only necessary, but help- 
ful, and he may come to depend wholly upon 
mastery of a part of the range of legal services 
which restricts competition to comparatively few. 


Advocacy Under a Cloud 


As we read about law practice two generations 
ago we observe that advocacy was the lawyer’s 
field par excellence. It was that which attracted 
ambitious young men to the profession, and which 
stretched their powers finally to the utmost en- 
deavor. But in our times we see advocacy 
abandoned by most lawyers who command large 
incomes. Office counsel to clients yields, for 
nearly all competent lawyers, larger returns on 
the time spent, than advocacy. This is in part 
due to the great amount of time required to ac- 
complish a little in the courtroom; in part to the 
fact that advocacy is such sport for some lawyers 
that they will forego large earnings for its ex- 
citement and be content with moderate rewards 
held down by competition. ; 

Under our system, with the sportive excitement 
of advocacy making its appeal, and the oppor- 
tunity afforded for publicity, a majority of young 
lawyers consider it normal to have their try at 
what is, in some respects, the most difficult field 
of professional work. Those are fortunate who get 
their experience in court under the tutelafe of 
really competent and self-respecting trial lawyers. 
But in the absence of rules it is anybody’s game, 
to enter, to strive, to bungle, or to succeed. 
Usually these attempts terminate in partial or 
complete retirement to more congenial fields. The 
more successful even may find it more profitable 
to remain in their offices to meet clients. 

It cannot be denied that even under these an- 


(g) Over-contentiousness would be reduced be- 
cause the advocate must protect his standing with 
the court. 

(h) The objection that the separation of the 
advocate from the counselor is a bad thing is 
founded largely on the sentiment and pride of 
present members of the profession, all of whom call 
themselves members of the bar, and have freedom 
to range the courts when and where they please. 
It is said also that a man who is in touch with the 
client’s entire affairs prepares a case better for 
trial. But even when an advocate is employed the 
client’s regular counselor has the chief burden of 
the case’s preparation and there is no reason why 
the advocate should not have the greatest freedom 
of intercourse with the client and the witnesses in 
preparing cases for trial. No canons of profes- 
sional etiquette should ever be allowed to keep the 
advocate from direct contact with the client and 
his witnesses, or separate the counselor from easy 
conference with the advocate while in court. As 
for the counselor’s pride in having free audience 
in the court, that should not stand in the way of 
efficiency in the work of the courts and the service 
rendered clients.” 


archical conditions there is specialization in ad- 
vocacy. These specialists in trial work who be- 
come competent become accordingly dependent 
upon other lawyers for their clients. Some form 
partnerships and their partners acquire clients 
with litigation and prepare cases for them. If 
the firm becomes a large one their choice of work 
more and more holds them in leash. Others sell 
their services by the year to corporation clients 
whose interests are largely in litigation. 

This is all obvious. It is submitted merely to 
show that the competent and trained trial lawyers 
are relatively few, and so scattered by the nature 
of their support that they have virtually never 
had occasion to think of themselves as a group. 
They do not realize that they have common in- 
terests and could benefit by group adherence. 

It would seem that the beginning of an evo- 
lution toward controlled advocacy depends upon 
the development of group consciousness on the 
part of advocates. Their work negatives this. 
There is no other calling so individualistic. They 
are pitted one against the other, in relentless com- 
petition. If they have occasion to speculate upon 
the desirability for themselves, and the possibil- 
ity, of restoring advocacy to its ancient and ap- 
propriate honors and emoluments, they must look 
upon it as chimerical under present conditions. 

But quite recently there have been phenomena 
in respect to specialization. It was discovered in 
the American Bar Association sections that spe- 
cialists could, under organization encouragement. 
meet together and consider common problems. 
They could enrich their fields of work by dealing 
with them in accordance with public needs, es- 
pecially as to legislation. There is nothing, after 
all, which offers rewards so enticing as the bet- 
terment of public service. 

We have seen the American Bar Association 
reluctant to create new sections. They pre- 
sented the problem of an enlarged budget. But 
when, quite recently, it was discovered that sec- 
tions sitmulated interest in the Association, and 
brought in new members, a more liberal view was 
accepted. And finally it appears that the sections 
will themselves meet part of their expenses. They 
are pressing to carry on activities throughout the 
year and this implies the publication of current 
news and its dissemination, and they are willing 
to bear their share of the expense in addition to 
paying ordinary membership dues. 

In addressing the recent meeting of the Con- 
ference of Bar Association Delegates Mr. Philip 
J. Wickser said that the near future would see 
special publications of various kinds, intended to 
render service to members of sections (that is, 
to specialists), the cost to be borne by the bene- 
ficiaries. This, it seems, is an old story in the 
American Medical Association. It means merely 
that specialization is approaching maturity after 
a long and slow evolution; that it is on the in- 
evitable quest for power. 

The swift development of the Illinois Bar As- 
sociation was an organization prepared to render 
service to all its members, but especially to 
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groups of members having common interests, 
segregated in sections, gives us a glimpse of the 
near future. Nearly a score of sections were 
created about a year ago, to supplant committees, 
and they have so tremendously expanded and vi- 
talized the organization that other ambitious state 
associations will doubtless follow suit. A general 
survey shows that these specialists, through sec- 
tion organization, possess opportunities not other- 
wise obtainable to raise their own status while 
working for benefits of a public nature.’ 

It was said a long time ago that the highest 
type of statesmanship was that which reconciled 
private interest with the public weal. The law- 
yer is in a specially favored position to exercise 
this statesmanship. But he has to learn to or- 
ganize, to work with his colleagues, and that has 
not been an easy matter. 


Advocates Have Common Interests 


If at any time trial lawyers in Illinois, or some 
other state in which section organization is spon- 
sored, should ask for the privilege of section 
organization, it would doubtless be accorded. This 
is not likely to happen soon, for reasons already 
set forth or suggested. But if advocacy retains 
its hold on its devotees, and they observe what 
other specialists are doing, it is not improbable 
that their organization will some time come 
about in the manner now made possible. It is 
certain that they have common interests which 
need to be conserved, and cannot be except by 
organization. 

Nobody has ever catalogued the common in- 
terests which advocates have. They are doubt- 
less numerous. Advocates want first competent 
judges. They want judicial efficiency. They want 
efficacious trial procedure. They want most of 
all, for themselves and for the proper administra- 
tion of justice, assurance that they will not be 
forced to compete with advocates who lack 
competency or lack character. They will be 
willing to impart their art to promising ap- 
prentices, but they will want, as a body, to 
exert some influence in respect to the selection 
of those who aspire to enter their ranks. 

The satisfying of these interests is not to be 
acquired by assault. In the early stages of this 
evolution the organized advocates will have to 
win approval for their objects by loyalty to 
their standards. 

It requires some stretch of the imagination. 
but it is not impossible to think of the time. per- 
haps not very distant, when in a number of the 
more populous states. advocates will have proved 
the worth of their ideals and standards by their 
services; when they will have convinced novitiates 





2As told in our last preceding number, these sec- 
tions are virtually special har associations, having 
considerable autonomy in respect to formulating 
and pursuing policies. It is because they work in 
definite, concrete fields, and with power to accom- 
plish results, that they attract earnest members 
an have heretofore found little in “har associa- 
tion work” that justified even the small effort 
involved. 


that the only right way to learn how to try cases 
is to give up every other activity for a time suffi- 
cient to get training under a recognized advo- 
cate;* when they will have proved to the average 
office practitioner that he cannot afford to con- 
tinue to go into court because he can get his 
cases tried better and at less expense by retain- 
ing an advocate. 

Not all young lawyers would want to try for 
advocacy, knowing that their best hope would 
be to acquire clients and employ specialists when 
litigation becomes necessary. Probably a small 
minority would elect to undergo the rigors of this 
field. We see them now, in the larger cities, 
serving the county prosecutor for a pittance to 
secure trial experience, which they consider neces- 
sary. It may not appear at all necessary to the 
majority of lawyers when they can employ ad- 
vocates of known expertness. 


Such an evolution would meet with virtually 
no opposition from the profession. Each suc- 
ceeding step would be easier than the preceding. 
Advocacy is of greater public importance than 
any other field of practice. It holds the key to 
the proper administration of justice, and espe- 
cially as administered in the criminal courts. And 
such an evolution might accomplish substantially 
all its objects without any formal sanctions. If 
a sanction were required the courts would be pre- 
pared to accord it. They could license novitiates 
to practice in any field of law except advocacy. 
and require for that a special license, obtainable 
only under appropriate conditions of servitude. 
The courts could fix the term of apprenticeship 
and take advice from the advocates’ society or 
section as to promotion; they could require new 
advocates to limit their practice for a time to 
the courts dealing with the less iraportant civil 
litigation, or require them to be associated with 
an approved advocate in every trial in the higher 
courts. This sort of thing would mean order and 
reason in a public service of profound importance. 
Its success would immensely favor the reputa- 
tion of the entire profession. 

This is but a rough generalization of what is 
not impossible. It may be added that the evolu- 
tionary period would see the disappearance of 
most of the middle-aged lawyers who would now 
properly resist any proposal for a sudden change 
in their status. Parenthetically, any sudden 
change is impossible, not only because there 
is no body clamoring for it, nor because it would 
be hateful to many lawyers, but because we have 
no body of advocates ready to fill the need. 

We do have, however, a body of lawyers fully 
competent to supply the need for competent de- 
fenders of those charged with crime, and the bar 


*Since the word “advocate” has no legal mean- 
ing and has not been preempted by any group it 
would serve mightily if it could be protected by 
registration so that non-members of the group could 
readily be distinguished; they could not call them- 
selves advocates. Protection of the term “realtor” 
affords an illustration. Those entitled to the term 
must prove their competency and their reliability. 
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should even now be formulating its demand that 
the judiciary sort out the profession and restrict 
criminal defenses to those not known to have 
offended decency. That great reform may be 
a precursor of the evolution we imagine possible. 

Nothing has been said about appellate practice, 
and there is no clear hunch as to this. It is true 
that in England appellate practice in its entirety 
rests with the historic Bar. It seems quite pos- 
sible, however, that when the American instinct 
for organization finds scope in the legal field we 
shall find the specialists in appellate practice 
seeking a separate niche. With appellate pro- 
cedure as simple and speedy as it is in England, 
there is no room for a special group. 


English System Open to Improvement 


A broad view of the subject brings the writer 
to think that English experience is by no means 
essential to the evolution of advocacy in our 
states; that, in fact, it is really detrimental. He 
thinks that the English Bar would be on a better 
footing if members of the Law Society (solic- 
itors) were made eligible under appropriate con- 
ditions of training. 

A view of the English “divided bar,” as we 
call it, does, however, point to the incalculable 
value of a body of lawyers devoted solely to 
aiding the courts in the administration of justice. 
The system affords every potential litigant two 
kinds of expertness before issue is joined, or an 
appeal is prosecuted or defended. The necessity 


for trial must be agreed upon by four experts. . 


We need not expatiate on the value of this to 
clients and to the public purse.“ There comes 
next the value of having litigation handled by 
specialists of high responsibility. It may be said 
that the barrister is not particularly responsible 
to the litigant who pays the retainer. But he is 
responsible to the court and to his own reputa- 
tion. There is responsibility also on the part of 
the benchers and the governing council of the 
Bar. Thus is responsibility organized alike for 


‘President Slosson (note 1) bases his argument 
largely on the congestion of court calendars due to 
litigation not necessary and to the slow handling of 
cases on trial, both deriving from inexpertness of 
counsel. The standard hecomes so low that many 
practitiorers are unaware that there are better 
modes. Some of the inexpert trial lawyers become 
judges and standards virtually disappear in their 
courtrooms. Not only is this situation costly to 
clients in a direct way, but also by compelling 
them to wait for trial, which is prejudicial to the 
practitioners. It also overloads the courts of re- 
view and sets them hack. Litigation becomes 
something to be dreaded by sensible folk. 

Sunderland reported that in one year there were 
hut two instances in England of remanding cases 
for retrial and in the same year there were fifty- 
seven such cases in Michigan, a state with one- 
tenth the population of England and Wales, and 
more judges. 

The smaller amount of litigation in England is 
in part due to less diffusion and uncertainty in the 
substantive law, and in part to the refusal of re- 
sponsible advocates to accept a brief which. might 
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the protection of the barrister, the client, and 
the public. 

As a matter of theory no better system can 
be devised than one which provides expertness 
proved under conditions of open and unrestricted 
competition. Every barrister stands on his own 
record. He cannot be a coaxer of business who 
hires a better advocate to represent his clients in 
court. He cannot sell out his services wholesale 
to any single client or to any other lawyer or 
firm of lawyers. But he is free to take assist- 
ance from a colleague in any single piece of liti- 
gation. Nor can he afford to countenance litiga- 
tion instituted for revenge, or merely to threaten, 
to vex, or annoy a victim, nor a defense which 
palpably has no merit. 


As a matter of theory such a system is ideal 
for the client, for the lawyer who has a talent 
for advocacy and is loyal to his specialization, 
and so for the public service of administering 
justice. It makes the work of the judges more 
easy and more sure and it provides a body of 
experts whose common opinion can go far to 
check judicial shortcomings of various kinds. As 
a by-product it constitutes a source for all ju- 
dicial appointments and for the selection of 
masters and stipendiary magistrates. 


The Problem of Expense, Public and Private 


Criticism of the system in England appears to 
be directed to the matter of expense to litigants: 
specifically that it costs the litigant more to have 
both a solicitor and barrister in the courtroom, 
and that certain barristers charge excessive fees. 

The latter charge seems to deserve little at- 
tention. We are informed that a very small 
number of barristers are so highly rated that 
wealthy litigants compete for their services. The 
cases presumably are those arising in fields of 
law as yet uncertain, where big corporations can 
better afford to litigate than to lie down, and with 
stakes so high that a princely retainer to secure 





compromise them in the eyes of their colleagues and 
the benchers. The result of these influences on 
the public purse is considerable. In Birmingham. 
for instance, the county seat for a population of 
about 1.200,000, three terms of court attended by 
two judges, are held every year. Each assize 
averages a little less than two weeks. There are 
from forty-eight to sixty days of court sittings 
each year. Under our system there would be prob- 
ably twenty judges of similar jurisdiction, averag- 
ing six days a week for forty weeks, a total of 
4,800 court days. If we take the number instead as 
3,000 days, to be conservative, it remains fifty 
times as great as a comparable jurisdiction in 
England, including a metropolitan manufacturing 
center which has enjoyed a rapid growth. 

In a similar area we-would probably pay for 
iudges, staff and jurors half a million dollars. In 
England there are only a few jurors used and for 
a few days. The staff is one which would be 
needed in the main if there were no assizes. Eng- 
lish taxpavers get their iustice at small cost. The 


high salaries paid their judges, when income taxes 
are deducted, are less than those we pay in certain 
metropolitan jurisdictions. 
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one of the very few bar leaders is mere business 
prudence. We also have this situation. Under 
a competitivve system it is difficult, if not im- 
possible, to control the prices for service by 
lawyers. That there are always more barristers 
available than are needed is certain. The total 
number has been estimated to be three thousand, 
while only a few hundred can sustain themselves 
by retainers. This looks like a grievous waste 
of time and talent, and it doubtless is. There 
would not be so many students in the Inns 
were it not that the barristers, down through the 
generations, have so fulfilled their public mis- 
sion as to adorn it with respect and social pres- 
tige. This social prestige would be made avail- 
able also to the solicitors if they were made elig- 
ible for transfer to the bar, as suggested in our 
ideal system; and if barristers finding themselves 
unsuited to trial work could acquire membership, 
upon preparation and examination, in the Law 
Society, there would be less waste. Reciprocal 
relations would tend to equalize both honors and 
emoluments as between the two main specializa- 
tions, 

Nor can we take seriously the objection to pay- 
ing two lawyers when litigation impends. Rarely 
is any litigation of consequence handled in our 
courts from beginning to end by a single lawyer. 
If there could be accurate comparison of the 
two systems we would have to foot up, on our 
side, the cost to parties litigant of a battery of 
lawyers. Doubtless on both sides sensational fig- 
ures could be presented. On our side, for in- 
stance, attorney’s fees amounting to $960,000, 
approved by the probate judge in a friendly 
action to determine whether the word “issue” 
in the Marshall Field will included illegitimate 
issue. We would also have to list some corpora- 
tion receiverships. 

Against our system would have to be charged 
also long contested cases involving relatively 
small amounts, which should never have been 
necessary. Did it not take four or five trials and 
appeals for the Illinois courts to determine 
whether a negro child was entitled to attend a 
public school? It was a simple question. In 
many cases involving small amounts the lawyers 
are the real losers. All they get for much labor 
is the good opinion of a profession too much 
disposed to admire litigation for litigation’s sake, 
and to enjoy most of all some years of suing 
to determine who owned the calf. 

Our system too lacks much of the protection 
afforded to clients under a system which restrains 
the advocate from countenancing a bogus claim, 
or a trumped-up defense. There is opportunity 
for great saving to clients and the judicial sys- 
tem in this respect, but little chance for improve- 
ment as long as advocacy is open to every prac- 
titioner. Our system puts a premium on un- 
developed or dulled consciences. 

A comparison of costs would have to take into 
account the vast number of retrials arising under 
our system because somebody blundered. This 


includes many appeals which should not have 
been necessary. And we should have to add a 
great deal for our stenographers’ and printers’ 
bills, virtually unknown in England. 

Another difference lies in the fact that the 
losing party in England has to recompense the 
winner for his necessary costs to an extent not 
known in our system. Perhaps this is overdone 
in England, and not sufficiently done here. The 
penalty for suing or defending on bad advice has 
at least the wholesome effect of preventing many 
unjustified actions and defenses. A_ litigant 
should be required to put up a stake and we rec- 
ognize this principle; the stake should not be so 
high as to open the way to forced settlements. 

We have no “divided bar,” we say, but for two 
centuries we have had lawyers who were bar- 
risters in all but title, and they have been the 
glory of our profession. Any lawyer can name a 
number of such de facto barristers, some dead, 
some living. Such an advocate is one of excep- 
tional endowments who reaches the stage of being 
able to take only the cases he chooses to take. 
Cases reach them just as they reach the English 
barristers, fully prepared by competent lawyers. 
They can charge virtually what they please, and 
in many instances have no other basis for allot- 
ing their time than stiff retainers. It is true 
that litigants of moderate means cannot employ 
these exceptional leaders, nor is anybody com- 
pelled to. 


We Have a Divided Bar 


We have no divided bar based upon func- 
tional benefits and protected by sanctions. But 
our bar otherwise is divided in many ways and 
the divisions have been increasing and becoming 
more clear-cut. It is likely that provision for 
cooperative practice under the Illinois State Bar 
Association’s new “experienced lawyer service’ 
will tend to counteract this modern tendency to 
divide for specialization. One of the divisions 
which has appeared necessary, but has objec- 
tionable features, is the division created by large 
firms, wherein a few partners profit from the 
labors of a larger number of salaried lawyers, 
specialists in many fields, but not lawyers at all 
according to professional tradition. Objection- 
able because these salaried lawyers owe allegiance 
to their employers far more than to their pro 
fession or to the public. Another division places 
some lawyers,, and very able ones, entirely at 
the disposal of single corporate employers. This 
is objectionable only when such a lawyer repre- 
sents his one client in litigation. His attachment 
to his client may easily result in moral over- 
strain, to use an engineering term. There could 
be no objection if a free and independent advo- 
cate had to be retained to examine witnesses and 
address the court and jury. 

It is time for us to consider the whole matter 
of specialization. Perhaps there will in time be 
sufficient literature on the subject to make it 
suitable for a prize essay contest. 
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Practical ‘Training Greatest Need of Young Lawyers 


The progress made in raising standards of 
legal education in recent years has insured for a 
majority of states that there will be from this 
time fair assurance of intellectual competence 
and acquaintance with the ordinary fields of law 
on the part of all applicants who are passed by 
bar examiners. The remaining states will doubt- 
less fall in line before long. ‘There are still con- 
troversies among the dons as to the correct kind 
of examination. But the more productive inter- 
est in the problem has tended to center in the 
proposals for a probationary period, usually 
placed at five years, to follow admission. And 
this is based mainly on the difficulty of deter- 
mining moral character at the time of admission. 

A defect in the proposal is easily found; it de- 
rives from the feeling that final approval is 
likely to become a matter of course, a conven- 
tion. Certainly disciplinary committees and 
judges would be loathe to render decisions equiva- 
lent to disbarment except in flagrant cases. 

It is suggested that in any county where there 
is a bar disciplinary committee there is now just 
as much opportunity for admonishing young 
practitioners, or preferring charges against them, 
as there would be if they were probationers. 
Such jurisdictions are numerous because in all 
of the states having statutory, inclusive bars, au- 
thority for discipline is provided and agencies 
exist throughout the entire state. This creates a 
situation far different from that in the remain- 
ing states, where grievance committees are con- 
fined to populous centers. There is also a 
marked difference between the grievance commit- 
tee of the voluntary bar association, having no 
specific powers, and the disciplinary committee of 
a state bar which has not only adequate powers, 
but is by necessity committeed to the task of 
keeping its ranks clean; which has, in fact, a very 
present interest in protecting itself as well as the 
public. The difference is still greater in some 
states of small and scattered population, and no 
integrated bar, in which a state grievance commit- 
tee pretends, farcically, to administer discipline. 
and solemnly reports once a year that there have 
been eight or ten complaints, and most of them 
have been adjusted, the remaining being on the 
docket. 

If there is much in the idea of a probationary 
period as a means for inculcating honesty as a 
habit, it must be confined largely to states in 
which the bar has not yet acquired needed powers 
of supervision. 

Statistics would probably show that serious 
cases of misconduct are more frequent after ten 
vears of practice than among the younger group. 
It appears reasonable to suggest that what is 
sought through probation is better obtained 
through the intimate, local. continuous work of 
disciplinary committees. What is wanted is not 
merely that fear be inspired in the hearts of the 
youngest group. These lawyers are most easily 
corrected by a counsel and reproval. What is 


wanted is an understanding among lawyers of all 
ages that the bar has machinery convenient to all 
disaffected clients, that retribution is reasonably 
certain, and that every loyal member of the pro- 
fession has a selfish interest in enforcing stand- 
ards. We are on the way to that situation in 
many states. 

This is written partly because there has not 
been sufficient discussion of the probation pro- 
posal. We are always in danger of supporting 
some supposed reform which turns out to be in- 
effective for its intended purpose. We incline 
toward the easier kind of reform, and then when 
we fail are disposed to become critical of all 
reform proposals.’ 

Instruction, Not Penalties, Most Needed 

This is written partly to suggest that there is a 
very great need for dealing with young prac- 
titioners in a special way; that this need is uni- 
versal and is not served by threats of punish- 
ment. The need has been sensed by the cham- 
pions of thorough law school training, but no 
definite suggestions have emerged. It is a need 
taken care of in other nations. In at least some 
of the provinces of Canada, for instance, the bar 
provides the best schooling possible, but couples 
it with office training. We all know about the 
necessity for newly admitted barristers serving 
one year as apprentices before accepting briefs. 
The English system affords further protection of 
litigants by interposing the solicitor between the 
client and the barrister. And young men seeking 
to become solicitors, as in Canada, must have had 
serious office training as part of their five years 
of preparation. 

We have gone far in insisting upon adequate 
study of the law as intellectual testing, but, in- 
tent on establishing this standard, we have 
ignored the need for office experience which 
should be considered essential before candidates 
are fully entitled to call themselves lawyers. 

Every lawyer realizes this need, as it arose in 
his own case, and as he sees it in the cases of the 
recently admitted who have been deprived of it. 
The need was adequately met in the old days of 
office study, when the academic side of prepara- 
tion was slighted. The pendulum has swung to 
the other end of its arc. 

Mr. Bentley M. McMullin, of the Denver bar, 
has written on the subject, “Another Way to 
Elevate the Bar,” and offered strong reasons for 
office apprenticeship.’ He says: 

“The average college graduate emerges from 
the halls of learning blinking at the sunlight of 
daily affairs as a forest dweller coming out upon 
an open prairie. His contacts with commerce, 
domestic relations, civil wrongs, crime, have 
been largely second hand. In those unfamiliar 
fields, however, he is now to act as a hired ad- 
viser to clients whose own experience has already 





*See Dicta, journal of the Denver Bar Associa- 
tion, 12, 1, 13. 
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provided them with a broader, if less specific, 
knowledge than his own, and whose point of 
view, must be, to the younger attorney, a closed 
volume. If, for example, the problem is one of 
commercial law, what can the recent graduate 
actually know, from experience or otherwise, of 
the probable effect upon his client of his recom- 
mendation or of its desirability from a practical 
business standpoint? In a criminal case he is at 
a disadvantage in considering motives and the 
circumstances inducing or justifying the things 
done. In the courtroom developing testimony, or 
estimating a jury’s reaction to it, is, for a be- 
ginner, extremely difficult. The average younger 
lawyer, in such situations, asks the advice of an 
older member of the bar, as he should; yet, if he 
needs guidance himself, why has he been ad- 
judged fit to guide the public? Sometimes in 
one’s earlier years, the blind lead the blind. This 
is a matter of such common knowledge that every 
beginner is necessarily doomed to an apprentice- 
ship in the school of experience of varying dura- 
tion. Since this is true, then perhaps an appren- 
ticeship should be required before admission to 
the bar is complete.” 


Cost of Training Cannot Be Escaped 


In England the candidate for a place among 
solicitors pays for the privilege of working in an 
office; it is part of the cost of education. With 
us there is a charge imposed on virtually all young 
lawyers, after admission, which is indirect and 
indeterminate, but inevitable. Our author thinks 
that if admission were withheld until after office 
apprenticeship of reasonable length their income 
would equal what “most lawyers now earn while 
building up what is, in its earlier stages, laugh- 
ingly referred to as a practice.” He adds, “A 
young lawyer’s first years are spent in becoming 
known, and he can become known just as well 
serving as a probationary or junior member of the 
bar as in any other way. It may just as well be 
added that the theory that anyone who has passed 
a bar examination is entitled to a living has not 
yet been worked out as a practical matter.” 

As we think of this matter two facts emerge. 
We do have a probationary period for most 
young lawyers because they do not immediately 
acquire a practice, and have either to work for 
older lawyers or bang around as best they can, 
supplementing meager earnings from some other 
source. But it is an undeveloped, unequal, un- 
supervised apprenticeship, unfair to the young 
men and unfair to the profession. The other 
thing is that the law schools that accept only de- 
gree holders and confer the most rigorous academic 
training. count upon servitude to other lawyers 
for their graduates. Their express aim is to 
aualify their students for places in well estab- 
lished and well conducted law offices where they 
will acquire the training they must have to make 
their certificate of admission worth its face value. 

Tn conclusion he says: “The program pro- 


‘get substantial office practice. 


posed, simply stated, is this: let prospective 
lawyers continue as heretofore to take their for- 
mal examinations while fresh from law school, 
and issue to all who pass a certificate which will 
entitle them, if in the meantime they lead a 
blameless life and maintain some contact with the 
law, to enter upon its practice at the age of 
thirty years. Let them seethe quietly upon the 
back of the stove until that age is reached. They 
can serve as apprentices or assistants in law 
offices, or, if this proves unsatisfactory, can em- 
ploy their talents elsewhere. When the required 
age has been reached it will be found that a good 
many of the original aspirants have turned to 
other lines and have been so successful that they 
regard the law with a cold and fishy stare; that 
the manual labors of other aspirants have unfitted 
them for confining work, and that they know it: 
that other aspirants are in jail; and that some of 
the remainder really want to be lawyers. The re- 
maining few would be experienced enough, by 
that time, to know what their work means and 
involves; their opinions would carry weight with 
a judge even when not supported by a taxicab 
full of law books; their clients would instinctively 
know them to be worthy of confidence; their ad- 
vice and counsel would be of value to their com- 
munities. The practice would be improved, the 
number at the bar would be reduced, an era of 
good fellowship would be ushered in, and we 
would be one step nearer the millennium.” 

The present writer does not think that Mr. 
McMullin is any more a millennialist than him- 
self, but his flair for phrases serves a purpose. 

He presents a problem and a proposal which 
can be considered by every lawyer from his stock 
of common knowledge. It is apparent that our 
advancing standards for academic familiarity 
with the law leave unmet a need which has always 
existed, the need for practical training. The 
length of training needed for different aspirants 
would vary, but a rule could approximate the 
need. This is said on the assumption that a 
court or an admission board could not properly 
determine the time needed in individual cases. 
This training is now being had to some extent. 
but in a haphazard fashion. The training needed 
to develop reasonable powers of advocacy is the 
most difficult to obtain. There are no advocates 
themselves certified as to their competency to 
train. The ambitious beginners are more likely 
to serve unfortunate clients in the courts than to 
Their present 
freedom to exercise the same privileges as trained 
and experienced advocates makes them too often 
an impediment to the administration of justice. 
Here is one special field which deserves standards 
of accomplishment. It would not be unreasonable 
to imnose restraint upon aspiring advocates until 
they have served their time as apprentices. Like 
all real improvements in legal service. this would 
benefit the nrofession as a whole and individually, 
as well as the public 








Factors in National Bar Coordination® 


Conference of Bar Association Delegates, Having Sponsored 


Movement, Plans for Increased Activity as 


“Bar 


Organization Arm” 


The recent meeting of the Conference of Bar 
Association Delegates is likely to be productive 
of much good. Chairman Oscar C. Hull struck 
the keynote in his brief introductory remarks. “It 
seems to me that the Conference is the bar 
organization arm of the American Bar Associa- 
tion.” The program had been arranged with 
this view and it went farther than any preceding 
to emphasize the present need for implementing 
state and local associations everywhere with 
machinery to effectuate bar objects. 


Chairman Hull offered his views for a long 
range program of usefulness and they deserve 
consideration. He suggested that the purpose of the 
Conference would benefit from certain changes in 
organization. While the Conference is instructing 
its constituent bodies as to means for acquiring 
influence it should not overlook its own struc- 
tural needs. So it was suggested, and recom- 
mended, that the Conference be made one rep- 
resenting states only, with two or three year 
terms for delegates, and that the roster of dele- 
gates serve throughout the entire year as a means 
for communication between themselves and be- 
tween delegates and Conference for the inter- 
change of useful information. 


The proposal is in line with accumulated ex- 
perience showing clearly that reliance. on one 
meeting a year for bar organization planning has 
been everywhere a great drawback. This was ob- 
served long ago, and commented on in this Jour- 
nal. In the early days of bar organization the 
annual convention was the only means for form- 
ing acquaintance among lawyers in each state. 
It became such a settled conviction that every 
proposal must await the annual meeting for con- 
sideration that no efforts were made to speed 
things up. 

At the same time a number of city and county 
associations, having meetings monthly, or even 
weekly, began to thrive, and by necessity as- 


sumed to perform functions impossible to the- 


slow acting state bodies, although within their 
orbit. A number of city associations could be 
cited as more active, and more potent (since 
power derives exclusively from its use), than state 
associations to which they should be feeders. 
This tended to make the local associations com- 
petitive with the state bodies. The influence 
probably has not provoked comment, but it has 
been real. Lawyers have been willing to devote 
time to projects undertaken by strong local asso- 





*The reader must understand that the views 
expressed in this article are wholly personal. 
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ciations when they would not even pay dues to 
the state association, always in need of dues and 
members. 


As has been said a hundred times, Mr. Elihu 
Root, as president of the national association in 
1916, created the conference out of hand as a 
means for stimulating a national consciousness, of 
correlating the ideas and efforts of all bar asso- 
ciations throughout the country, of enabling the 
American Bar Association to serve as a center 
from which information might radiate. It has 
never been required that delegates be members of 
the American Bar Association. That matter has 
taken care of itself. 


For several years the Conference served more 
as a forum than anything else. The American 
Bar Association program seemed unable to pro- 
vide such a forum. But it was not enough mere- 
ly to bring delegates together with opportunity 
for every one to get the floor and present his pet 
notions. This was perfectly illustrated at the 
St. Louis meeting in 1920, when the American Bar 
Association set aside an afternoon, entirely with- 
out program, to be devoted to a “forum.” The 
time was wasted, and the experiment was not 
repeated. 


Just so for a few meetings the Conference 
floundered. It would never have reached a sec- 
ond meeting but for Elihu Root, Charles A. 
Boston and Julius Henry Cohen. But leaders 
had faith in the experiment. Simeon Baldwin 
and Moorfield Storey lent a hand with chairman- 
ship. It was Mr. Root again who rescued his 
creation by heading it for support of the bar 
integration movement. The Judicature Society’s 
draft. act for bar incorporation appeared in 1918. 
The Conference created a committee on this 
subject in 1919, with Clarence N. Goodwin as 
chairman, and the Conference then arrived at the 
point of a definite mission. 

When there was need for a national conference 
to discuss the American Bar standards of legal 
education, in 1922, the Conference of Delegates 
was ready to serve. From that time there has 
never been any doubt as to the worth of this 
strong link between the national and the state 
and local bars. The Conference had been made 
one of the first sections in the revised constitu- 
tion of 1919. It received definite financial sup- 
port from the American Bar Association. Its 
chairmen from year to year shaped programs 
which enabled the Conference to bring to the at- 
tention of the profession throughout the country 
such matters as bar and press relations, unlaw- 
ful practice, conciliation and small claims pro- 
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cedure, judicial selection, judicial rule-making 
authority and judicial councils.’ 

By devoting much attention to the subject of 
bar association influence in judicial selection the 
Conference paved the way to the present endorse- 
ment of fundamental reform in this field by the 
national and a number of state associations. 


Delegates Sponsored Coordination Movement 


From the beginning the Conference has had no 
difficulty in commandeering the services of the 
most active and distinguished leaders, nor has it 
ever forgot its original commission, of paving the 
way to national bar coordination. Twice it 
brought this subject to discussion and voting in 
the American Bar Association. Its third attempt, 
begun in 1929, resulted in the creation of the 
Chandler committee on coordination, which 
brought about the national. bar program as a 
direct means for stimulating study and discussion 
of vital bar problems and of affording a test of 
the principle that all bar organizations should 
learn how to work together to common ends. 

The persistence of the Conference in recom- 
mending statutory organization of the bar came 
some years ago to complete acceptance of this 
principle by the American Bar Association, and 
to such accomplishment that it was unnecessary 
to make it part of the national bar program. 
Complete success for the movement is taken for 
granted. For several years the Conference has 
fulfilled its mission as to informing constituent 
bodies concerning the means taken for stimulat- 
ing membership interest and activity. 

In pursuance of this last purpose the Los An- 
geles sessions were devoted largely to giving in- 
formation as to successful innovations. Chief, of 
course, was the address by R. Allan Stephens on 
“The Forgotten Lawyer,” in which he recounted 
the analysis of needs and the constructive work 
done by the Illinois State Bar Association in 
offering practical services to every member (some 
of them to every practitioner in the state), and 
affording to every member opportunity to partic- 
ipate in genuine, concrete work for the profession 
according to each member’s interest and experi- 
ence. Every bar association officer and committee 
member should read and read again this inspir- 
ing record of useful (now necessary) things at- 
tempted and proved. A summary of the address 
was published in the latest preceding number of 
this Journal. Copies of the address are obtain- 
able from Mr. Stephens, and from the Con- 
ference. 

The intention of this very condensed history is 
not to exalt the Conference, or any arm of the 
profession, but to present one of the numerous 
pictures of bar awakening. It links in with the 
session of American Bar members held in Los 





*To illustrate the freedom that the Conference 
of Delegates has had for pioneering it should be 
added that the committee report on unlawful prac- 
tice. submitted about 1919, was a thorough resume 
of the law, running to about eighty pages. This 
one effort was in advance of the times. It took 
another decade for the profession to wake up and 
get interested in this subject. 


Angeles for the purpose of recording opinion con- 
cerning national bar coordination, already fully 
reported upon in the last two numbers of the 
Journal of the Association. 


Conference Not in Competitive Position 


In this connection it may be pertinent to men- 
tion the possible future development of the Con- 
ference. It has the universal defect of dismissing 
its chairman after he has presided over one day’s 
sessions, though he remains a year on the council 
of the Conference as an ex officio member. But 
the council itself, with eight members serving 
four years each, has a stabilizing influence. As 
to this future the Conference is at present 
strongly committed to its role as “bar organiza- 
tion arm” of the American Bar Association. It 
proposes to be active the entire year in acquiring 
and disseminating information as to improve- 
ments in association machinery. Progress comes 
from experience in many widely scattered asso- 
ciations made available to all. 

There is opinion supporting that of Chairman 
Hull that the Conference should consist of a body 
of delegates appointed for terms of three years. 
Such appointment (not election) would insure 
the choice of delegates who are highly influential 
in their own associations. It has been noticeable 
for several years that most of the delegates who 
attend are president or ex-presidents of associa- 
tions. They should be assured of continuity suf- 
ficient to enable them to gather much informa- 
tion and make it usable at home. 

This plan logically emphasizes the importance 
of activity throughout the year. It is assumed 
that not nearly as many delegates will attend 
meetings as are appointed. Little is accom- 
plished through urging associations to appoint 
delegates and alternates; they will politely ac- 
quiesce, but attendance is very little increased. 

Actual attendance at the annual meeting by all 
delegates is impossible. It is not to be presumed. 
The system then must be shaped with this in 
mind. In each state delegates should be ap- 
pointed for reasonably long terms, and the ex- 
pense of attending the meeting by at least one 
delegate should be guaranteed. Appointment only 
by state associations would not be a narrowing of 
the circle, or a reduction in the number attend- 
ing. It would greatly assist in intercommunica- 
tion to deal with state associations, which must 
be presumed to communicate all appropriate mat- 
ters to their local associations. Every delegate. 
naturally, would be a member of some local. It 
would be no long step to appropriate for the at- 
tendance of one delegate from each state, as is 
now done to some extent. Many other delegates 
would attend without such assistance. And with 
staggered terms the meetings of the Conference 
would be meetings of delegates experienced in the 
matters to be discussed, qualified to take part 
and advise. The meetings would truly represent 
professional experience and opinfon throughout 
the entire bar. 

At this point readers may inquire why there 
should be such a plan for increasing the efficiency 
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of a delegate body when we look forward with 
confidence to the amending of the American Bar 
Association constitution to provide for govern- 
ment by a representative body of delegates. The 
query is a reasonable one, and easily answered. 
The two proposals are wholly consonant and non- 
competitive. The body of delegates chosen to 
determine the policies of the Association will 
exist expressly for this great purpose. It will be 
comparable with the governing board of an in- 
tegrated state bar. The Conference of Delegates 
has no ambition to govern; it aims only to supply 
a need found to exist in all states where bar or- 
ganizations are ambitious. It should remain in 
purpose what it has always been, an arm which 
serves the need for experiment and discussion; 
which provides a forum to welcome all promising 
and pertinent ideas; and which, above all, exists 
to promote ideas and conserve experience; in 
short to do more fully what it has been doing. 
Its unauthoritative character facilitates its work 
of mutual study and mutual education. Its teach- 
ings depend wholly upon voluntary acceptance. 

California affords a good example of the state 
which has come to lean heavily upon a delegate 
conference for several related purposes. After 
much experiment the annual meeting of delegates 
in California has proved invaluable in affording 
to all local associations a sense of participating 
in counsel and policy making. It is a strongly 
integrative factor. This had been proved pre- 
viously in a number of other states, in some of 
which delegates meet twice annually. It is made 
a feature of the new bar constitutions in New 
Jersey and Connecticut. 


There is of course no assurance that all of the 
planning here related will be given effect. It at 
least deserves presentation and consideration. The 
proposal to limit representation in the Conference 
of Delegates to state associations immediately 


offends representatives of local associations. It 
must be possible to convince such objectors that 
they have nothing whatsoever to fear from the 
proposal. With the exception of the state in 
which the annual convention is held, the plan 
would undoubtedly afford a larger meeting than is 
possible under the present arrangement. That 
would mean more members from each state, and 
each such delegate would of course be a member 
of some local association. There is no real rea- 
son why any delegate should suppose that he 
would be excluded from such a larger body. 


Lawyer Statesmanship Has Opportunity 


As to the further development of the coordina- 
tion plan, intended to link all bar associations in 
a federated form for cooperative work, the pros- 
pect is that the Chandler committee will proceed 
as directed to draft needed changes in the 
American Bar Association constitution. These 
changes will be discussed by the executive com- 
mittee and, so far as approved, will be submitted 
to a special national convention to be discussed 
by representatives of all bar associations that 
accept the invitation. That this convention will 
be notable in the history of the American bar is 
obvious. Out of it should emerge a fairly definite 
and practical plan Two years of the national 
bar program appear to have fully demonstrated 
the unity of professional interests throughout the 
country. We have now a problem in statesman- 
ship, and not to resolve it practically and suc- 
cessfully will imply lack of leadership, probably, 
more than lack of a common interest and willing- 
ness to proceed. If the present effort disappoints 
it is likely to be because of timidity. The wel- 
come given to Mr. Harry P. Lawther’s courage- 
ous preaching at Los Angeles appears to be truly 
indicative of present professional yearnings and 
ambitions. 





Oklahoma Bar Will Try Sectional Organization 


The Oklahoma State Bar expects to get good 
results from the creation of five sections. There 
has been a demand for more, but the board of 
governors decided to try the plan out with a lim- 
ited number, which may readily be increased. 
The sections named are to be concerned with 
criminal law, taxation, insurance, probate, and 
real estate law. The order creating the sections 
provides for a chairman, vice-chairman and secre- 
tary for each, and declares that they “shall be 
self-governing.” The order and the names of 
officers were published in the Oklahoma State 
Bar Journal for August. After the first year 
the members of the sections will elect their 
officers. The order provides that each section 
shall be supervised by a member of the board 
appointed for that .purpose. Members are in- 
vited to join any or all of the sections. 

The plan differs from that in force in Illinois, 


where final action on the resolutions adopted by 
a section, and approved by six of the nine mem- 
bers of the section’s executive committee, must be 
reported to the state secretary, to be passed upon 
by the state board if the president so chooses 
within ten days of filing. It is to be presumed 
that there will be few instances in Illinois of final 
disapproval. The Oklahoma plan provides auto- 
nomy for each section under supervision of one 
member of the board. And in Illinois members 
are limited, we understand, to the choice of but 
two sections. Probably few members would wish 
to be associated with more than two, and they 
could hardly be expected to be useful components 
of more. A variation in manner between these 
pioneering states will afford some needed experi- 
ence. 

The usefulness of sections is however thor 
oughly proved. They represent a great step be- 
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yond committees, necessarily comprising but a 
small minority of members, and limited in in- 
fluence for that reason, among others. The com- 
mittees exist to perform work for the entire bar, 
and possibly for the public. Sections which take 
the place of committees will assume the commit- 
tees’ responsibilities, but will have far greater 
powers. It may be said, indeed, that the use of 
sections provides for the first time machinery 
through which members may work directly for 
their own good. This is likely to be of the 
greatest significance. 

Consider the insurance section as a single ex- 
ample; its members will benefit from the op- 
portunity to get acquainted and to discuss, with 
responsible powers, the opportunity for making 
their own labors more effectual. This generates 
interest far beyond any ordinary committee work, 
which tends strongly to center power and position 
in chairmen only. The effect should be common 
among all sections, and they are likely soon to 
establish themselves as successors to a large num- 
ber of standing committees. They can also take 
the place in some instances of special committees. 

The Oklahoma order says “that each section 
shall hold at least one meeting a year, and that 
during the time of the annual meeting.” Once on 
a going basis the sections will doubtless choose 
to meet at least twice a year. In Illinois four 
meetings a year for most sections is the rule. 
This matter is properly left to the sections them- 
selves. 

The section system is seen to be far superior 
to the committee system in being self-selective, 


ul 


in possessing considerable autonomy, in choosing 
its own officers, in commanding the interest and 
efforts of a much larger proportion of the entire 
profession, of bringing together lawyers of sim- 
ilar experience and interests, and, most of all, of 
expanding tremendously the state bar’s capacity 
for accomplishment in a variety of fields. It is 
unique in offering to members opportunity to take 
hold in fields in which they have had experience 
with reasonable expectation that their work will 
be more than perfunctory. 

That the sections do afford to members a 
chance for individual benefits has been observed 
in the American Bar Association, where the ex- 
periment is now being made of having part of the 
expense of certain sections borne by mem- 
bers. The corollary of this is that the Associa- 
tion will expend money in supplying such sections 
with needed material. This will doubtless come 
to be the circulation of periodical literature nar- 
rowed down to each special section’s field, and of 
direct personal value to section members. 

The system is seen to afford a solution to the 
problem long existing of making a lawyer’s or- 
ganization of concrete value to its members. 
Heretofore the appeal has been by the associa- 
tion to practitioners to join in order that they 
may support the association, and it has not been 
conspicuously effective. And since, in statutory 
bars, every lawyer is required to share in bar sup- 
port, it may be asserted that the bar itself owes 
a duty to aid its members in an individual and 
concrete way. This is something more than the 
vastly important, and general duty of conducting 
the profession’s business. 








It is worthy of note that in the mounting cost of government 
and pyramiding taxes, the cost of administration of justice has 
never seriously entered into the discussion. This clearly indicates 
that the patient taxpayers do not measure the value of justice by 
its cost. On the other hand, the rising tide of criticism levelled 
at the administration of justice evidences a feeling that they are 
not receiving full value for their tax dollars.—Hon. Carrington T. 
Marshall. 





“Neither the judiciary nor the legal profession, of their own 
power, ever can meet the advancing procedural needs of modern 
society. They are geared fast to old machinery. They haven’t the 
temerity to break loose. Into what place they will fit in the new, 
modern machinery that society will set up, depends upon how far 
they can adjust themselves, as the old machine is scrapped, to new 
powers and speeds of action, that our new civilization demands 
and will have.”—fred M. Wylie. 
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